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REFUSAL OF OPERATION 
By Fred. S. Knight 

When, if ever, is the reasonableness or unreasonableness of 
demand that an insured submit to operation a question of law? In 
Etna Life Insurance Co. v. Sanders, 93 Southwestern (2d) 141; 87 
Insurance Law Journal 320, the Supreme Court of Arkansas recently 
rendered the interesting opinion that no surgical operation should be com- 
pelled as a matter of law and that the reasonableness or unreasonableness 
of a demand that an insured submit to a minor surgical operation should 
be ascertained as a fact from all the attendant facts and circumstances of 
each particular case as it arises. 

On April 23, 1925, Herman E. Sanders took out a policy in the 
7Etna Life Insurance Co. which contained an agreement that the insured 
would be indemnified against total and permanent disability in the sum 
of $50 per month during the period of such total and permanent disability. 
The insured filed claim with the company on November 12, 1930, it being 
asserted that on August 9, 1930 he became totally and permanently dis- 
abled within the meaning of the policy because of fistula and other ail- 
ments. ‘The insurance company approved the claim and made the regular 
payments in accordance with the terms of the policy. Some time in the 
fall of 1934 the attending physician of the insured recommended that he 
undergo a surgical operation for fistula, and that he have his teeth 
extracted and his tonsils removed. The insured refused the operation, or 
at least refused to immediately submit thereto. The insurance company 
thereupon declined to make additional payments for total and permanent 
disability. On the trial of the suit brought to recover disability benefits, 
the court, at the request of the insurer, instructed the jury that if they 
found that the insured was totally disabled but that his disability could 
have been corrected by submitting to such treatment as a reasonably 
prudent man would have submitted himself to, under all the circumstances, 
to correct his condition and they also found that plaintiff failed and 
refused to use ordinary care to effect a recovery from his disability, then 
there could be no recovery after such time as the insured would have been 
cured by the exercise of reasonable care to correct his condition. Verdict 
was returned in favor of the plaintiff. 

Judgment in favor of the plaintiff was affirmed by the Supreme Court 
of Arkansas which held that in determining what constitutes reasonable 





or unreasonable refusal to submit to surgical operation to correct total 
and permanent disability each case must rest upon its own peculiar facts 
and circumstances and when the jury has determined such issue on con- 
flicting facts and circumstances, its finding is conclusive upon appeal. 
It was also held that no surgical operation should be compelled as a matter 
of law. The court stated that conceding that the surgical operations which 
were necessary to restore his health, were minor, as distinguished from 
major in surgical parlance, it by no means followed that such minor 
operations were not dangerous to life. 

If the reasonableness of a refusal to submit to an operation is 
dependent solely upon the question whether life is endangered thereby, 
is it always a question of fact for the jury? 


ACCIDENT TO AUTOMOBILE 


In an endeavor to do what appears to be abstract justice the courts 
seem to pick upon coverage under limited accident policies issued for a 
small premium as peculiarly subject to extension. The Supreme Court 
of Tennessee recently held, in State ex rel. Tobin v. Independent Life 
Insurance Co. of America, 92 Southwestern (2d) 407; 87 Insurance Law 
Journal 398, that under an accident policy covering the insured against 
injury occasioned by any accident to a motor driven vehicle in which the 
insured was riding or driving the insurer was liable for the death of the 
insured who fell from an automobile when the door suddenly opened, 
since such death resulted from an accident to the automobile within the 
meaning of the policy. 

Suit was brought to recover on a policy issued upon the life of plain- 
tiff’s child, six years of age. The policy undertook to protect the insured 
against injuries occasioned “by any accident to any private horse drawn 
vehicle or private motor driven automobile in which the insured is riding 
or driving * * * provided that in all cases referred to in this paragraph 
there shall be some external or visible evidence on said vehicle of the 
collision or accident.””. On Sunday December 9, 1934 plaintiff, the mother 
of the insured, was riding in a 1933 model Chrysler coupe, which was 
being driven by her husband. ‘The plaintiff was sitting next to her 
husband with her little girl, the insured, sitting on her right and next to 
the door of the automobile, when suddenly the door next to which the 
child was sitting, accidentally and unexpectedly flew open. The insured 
fell out of the car and it ran over her body fatally crushing and wounding 
her. There was evidence that the impact of the little girl’s body against 
parts of the door made a visible indentation or mark on the automobile. 
Defendant introduced evidence to the effect that the automobile and the 
door were in perfect mechanical condition at the time of the accident. 

In affirming the decree in favor of the complainant, the Supreme 
Court of Tennessee pointed out that an accident as defined in Workmen's 
Compensation cases and in decisions defining “accidental means” as such 
words are used in insurance policies is an event not reasonably to be fore- 
seen, unexpected, and fortuitous. ‘The court stated that for the closed 
door of a car, the car and door being in perfect mechanical condition, to 
suddenly fly open, while such car was traveling at a moderate rate of 
speed on a state highway, constituted an occurrence not reasonably to be 
foreseen, unexpected and fortuitous and such a happening was an accident 
to an automobile. 
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Parker et al. v. Parker 


PARKER et al. v. PARKER. No. 1356. 
Circuit Court of Appeals, Tenth Circuit. March 13, 1936. 
82 Federal Reporter (2d) 575. 
3. INSURANCE. 


Substituted beneficiary designated by member on day before his death held 
entitled to proceeds of benefit certificate, though original certificate was not canceled 
and new certificate issued designating substituted beneficiary until after member’s 
death, where highest court of state whose law was controlling held that change in 
beneficiary is validly effected under such circumstances. 

(For other cases, see Insurance, Dec. Dig. § 784[4].) 

Appeal from the District Court of the United States for the District of Col- 
orado; J. Foster Symes, Judge. 

Bill of interpleader by the Brotherhood of Locomotive Firemen and Enginemen 
against Minnie P. Parker and another and Maxine Parker. From a decree for 
last-named defendant, first two defendants appeal. 

Reversed and remanded with instructions. 

V. N. Stinson and H. P. Vories, both of Pueblo, Colo., for appellant Minnie P. 
Parker. 

Charles E. Sabin and Clyde T. Davis, both of La Junta, Colo., for appellant 
Mayer’s Funeral Home, Inc. 

Samuel D. Menin and E. N. Freeman, both of Denver, Colo., for appellee. 

Before Phillips, McDermott, and Bratton, Circuit Judges. 

Puiups, Circuit Judge. 

On February 28, 1934, the Brotherhood of Locomotive Firemen and Enginemen, 
a fraternal beneficiary association, hereafter called the Brotherhood, issued its 
beneficiary certificate to George A. Parker, in the sum of $1,000. 

In it, Maxine Parker, his wife, was named as beneficiary. 

The certificate in part provided: 

“In the event of his death, satisfactory proof thereof having been furnished, 
as may be required by the Constitution, rules or regulations of said Brotherhood, 
and his claim for any physical _jnjury or bodily ailment described in the said Con- 
stitution not having been previously paid, Maxine Parker, wife related to him as 
herein stated, is hereby designated as his beneficiary, and if the aforesaid member 
shall not have made a later designation of beneficiary as may be provided in said 
Constitution, the beneficiary named herein shall be entitled to receive from the 
beneficiary fund of the said Brotherhood the sum of One Thousand Dollars; pro- 
vided that the beneficiary designated herein shall not acquire any legal, equitable 
or vested right or interest in and to the proceeds of this certificate which would 
prevent any change of beneficiary herein in the manner provided in said Constitu- 
tion. 

“This Certificate is issued upon the express conditions that the Constitution 
of the said Brotherhood may be altered or amended at any time hereafter, * * * 
and that the Constitution now in force, or as may be hereafter altered or amended, 
is and shall be a part of this contract in the same manner and to the same extent 
as if said Constitution, or alterations or amendments thereto, were written herein.” 

Section 11 of the constitution of the Brotherhood in effect at the times herein- 
afer referred to in part, provides: 


“Sec. 11 (a). A member desiring to change his beneficiary, shall make such 
change in writing on the form printed on the back of the beneficiary certificate, 
and such change can be made without the consent of the beneficiary. Said cer- 
tificate must be forwarded to the General Secretary and Treasurer by the member. 


“(b) Beneficiaries shall not have, nor shall they acquire a legal, equitable or 
vested interest in, or to said certificates, or the proceeds thereof, so as to prevent 
any member from changing his beneficiary. 


“(c) The member’s signature thereto shall be acknowledged before a notary 
public, or other officer authorized by law to take acknowledgments and such officer 
shall attach his official seal thereto, or having no official seal, a certificate issued by a 
court of record shall be attached, certifying that the officer administering the oath 
was duly qualified. 
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“(d) A change or transfer of beneficiary shall not be valid or have any binding 
effect until said certificate has been received by the General Secretary and Treasurer 
and by him cancelled, and a new certificate issued wherein the new designation of 
beneficiary shall appear. * * * 

“(e) The member shall sign and make affidavit of such statement before a 
notary public or other officer authorized to administer oath, and such officer shall 
attach his official seal thereto, or having no official seal, a certificate issued by some 
court of record shall be attached certifying that the officer administering the oath 
was duly qualified; * * * 

“(f£) All beneficiary certificates issued by the General Secretary and Treasurer 
shall be forwarded to members through the office of the recording secretary in 
order that record of same may be kept.” 

On October 11, 1934, George A. Parker, in order to change the beneficiary 
in such certificate to his mother, Minnie P. Parker, filled out the form attached 
to the policy for that purpose, executed and acknowledged it before a notary public 
and forwarded it by United States mail, postage duly prepaid, to the Brotherhood at 
its home office at Cleveland, Ohio. 

On October 12, 1934, Parker died at La Junta, Colorado. 

On October 16, 1934, the general secretary and treasurer of the society can- 
celled the original certificate and issued a new certificate in which Minnie P. Parker 
was named as beneficiary, and forwarded it to the secretary of its local lodge at 
Pueblo, Colorado. The local lodge having learned of Parker’s death, refused to 
deliver the certificate. 

Thereafter, Minnie P. Parker made an assignment of $233.50 of the proceeds of 
the certificate to Mayer’s Funeral Home, to pay the funeral expenses of Parker. 

The Brotherhood filed a bill of interpleader and paid $1,015 into court. Maxine 
Parker claimed under the original certificate. Minnie P. Parker and Mayer’s 
Funeral Home, as her assignee, claimed under the second certificate. The court 
awarded the fund to Maxine Parker, and Minnie P. Parker and Mayer’s Funeral 
Home have appealed. 

The Brotherhood is an unincorporated voluntary association, operating pursuant 
to the provisions of Title 9, div. 3, subdiv. 1, chapter 4, Ohio Gen. Code 1934 (sec- 
tion 9462 et seq.), the Uniform Fraternal Benefit Society Law, with its principal 
office in Cleveland, Ohio. 

[1] Since the Brotherhood is operating under the laws of Ohio, has its home 
office in that state, and there issued the beneficiary certificate, we are of the opinion 
the construction placed upon its constitution by the courts of that state is controlling? 

The reasons for adopting as the criterion for determining the rights and lia- 
bilities of members in a fraternal benefit society, the construction placed upon its 
constitution and by-laws by the courts of the state in which it was created or in 
which it has its home office and under the laws of which it operates, were stated in 
Supreme Council of Royal Arcanum vy. Green, 237 U. S. 531, 542, 35 S. Ct. 724, 727, 
59 L,. Ed. 1089, L. R. A. 1916A, 771, as follows: 

“Moreover, as the charter was a Massachusetts charter, and the constitution 
and by-laws were a part thereof, adopted in Massachusetts, having no other sanc- 
tion than the laws of that state, it follows by the same token that those laws were 
integrally and necessarily the criterion to be resorted to for the purpose of ascer- 
taining the significance of the constitution and by-laws. Indeed, the accuracy of 
this conclusion is irresistibly manifested by considering the intrinsic relation between 
each and all the members concerning their duty to pay assessments and the resulting 
indivisible unity between them in the fund from which their rights were to be 
enjoyed. The contradiction in terms is apparent which would rise from holding, 
on the one hand that there was a collective and unified standard of duty and obliga- 
tion on the part of the members themselves and the corporation, and saying on the 


2 Supreme Council of Royal Arcanum v. Green, 237 U. S. 531, 542, 543, 35 S. Ct. 724, 59 
lL. Ed. 1089, L. R. A. 1916A, 771; Modern Woodmen v. Mixer, 267 U. S. 544, 551, 45 S. Ct. 
389, 69 L. Ed. 783, 41 A. L. R. 1384; Wertheimer v. Travelers’ Protective Ass’n (C. C. A. 10) 
64 F.(2d) 435, 436; Van De Water v. Order of United Commercial Travelers (C, C. A. 2) 77 
F.(2d) 331, 333; Haynes v. Fraternal Aid Union (D. C. Kan.) 34 F.(2d) 305; Supreme Council 
Catholic Benevolent Legion v. Gallery (C. C. A. 7) 278 F. 500; Modern Woodmen of America v. 
Myers, 99 Ohio St. 87, 124 N. E. 48; note, 41 A. L. R. 1386, 

In Modern Woodmen y. Mixer, supra, the court said: 

“It does not matter that the member joined in another State.” 
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other hand that the duty of members was to be tested isolatedly and individually by 
resorting not to one source of authority applicable to all but by applying many 
divergent, variable and conflicting criteria. * * * It was doubtless not only a 
recognition of the inherent unsoundness of the proposition here relied upon, but 
the manifest impossibility of its enforcement which has led courts of last resort of 
so many States in passing on questions involving the general authority of fraternal 
associations and their duties as to subjects of a general character concerning all 
their members to recognize the charter of the corporation and the laws of the State 
under which it was granted as the test and measure to be applied.” 

The fact that the Brotherhood is a voluntary association, and not a corporation, 
does not materially alter the situation. The rights of its members have their source 
in the constitution and by-laws of the association. The same intrinsic relation 
exists between the members. There is the same indivisible unity between the mem- 
bers in the fund from which their rights are to be enjoyed. The reasons, which 
require that the rights of members in a beneficiary association shall be determined 
by a single law, exist to the same extent when the organization is a voluntary asso- 
ciation as when it is a corporation. 

In Brotherhood of Locomotive Firemen and Enginemen v. Ginther, 35 Wyo. 
244, 248 P. 852, 855, 252 P. 1026, and Rose v. Brotherhood of Locomotive Firemen 
and Enginemen, 80 Colo. 344, 251 P. 537, 538, 52 A. L. R. 381, the rule was applied 
to the Brotherhood. 

2] The courts of the United States take judicial notice of the laws of any state, 
both statutory and as declared by the highest court of the state. 

[3] In Arnold v. Newcomb, 104 Ohio St. 578, 136 N. E. 206, 208, the court con- 
strued the meaning and effect of provisions of the constitution of the Brotherhood, 
substantially the same as those here involved. In that case the member filled out, 
executed and acknowledged the form for changing the beneficiary, and delivered it 
with the certificate to the person designated as the new beneficiary. The latter after 
the member’s death, forwarded the certificate and completed form to the general 
secretary-treasurer. 

The court held a change in beneficiary could be validly effected by the can- 
cellation of the old certificate and the issuance of a new one, designating the new 
beneficiary, after the member’s death.* 

* Faris v. Hope (C. C. A. 8) 298 F. 727, 738; Brown v. Ford Motor Co. (C. C. A. 10) 
48 F.(2d) 732, 734; Laubenheimer vy. Factor Cc. A. 7) 61 F.(2d) 626, 630; Judith Basin Land 
Co. v. Fergus County (C. C. A. 9) 50 F.(2d) 79 ia. 794; Lamar v. Micou, 114 U. S. 218, 223, 
§ S$. C. 657, 2. L. Ea. 94. 

The court in the opinion said: 

“Counsel for the defendants in error cite many cases of the courts of last resort of a number 
of states, notably California, Washington, Kansas, Illinois, New Hampshire, Vermont, Massachu- 
setts, and New York, which hold that the interest of a beneficiary named in an insurance contract 
becomes a vested interest upon the death of the insured. This, of course, is true if the insured, 
under his undoubted right to change his beneficiary, has not effected a legal change during his 
lifetime, and this announcement is brought about in — of these cases, just as was done in the 
Illinois case, supra, by reason of the fact that the by-laws of the association provided that no 
change of beneficiary should be effective until the certificate was sent to the home office, canceled, 
and a new certificate issued, all during the lifetime of the insured. In the last analysis the solution 
of the question here must depend upon the a pgm of these general rules of law to the pro- 
visions of the contract under consideration and a construction of the language used therein. 

“In the first place, it is important to notice that in the by-laws of this association, time, or 
the happening of the event of death, is not made an element, Referring to section 8 of the 
by-laws, paragraph (a) gives the right to the member of changing his beneficiary in writing on 
the printed form on the back of the certificate without the consent of the original beneficiary, and 
further states that the certificate must be forwarded to the general secretary and treasurer. 
Nothing at all is mentioned about when either of these things may be done. * * * Paragraph 
‘b) provides that no beneficiary shall acquire any interest in or to the certificate or the proceeds 
thereof so as to prevent the member from changing his beneficiary. Paragraph (c) provides the 
manner and form in which the beneficiary may be changed. * * * Paragraph (d) provides: 

“*& change or transfer of beneficiary shall not be valid or have any binding effect until said 
certificate has been received by the general secretary and treasurer and by him canceled, and a 
new certificate issued wherein the new designation of beneficiary shall appear.’ 

“The element of time and the happening of the event of death is still not made an element of 
the contract. * 

“The insured did everything he could do in accordance with the terms of the contract to effect 
a change of beneficiary while he had the possession of the policy, * * * the home office received 
the certificate and canceled it, and this action was in strict accordance with the terms of the 
contract, and in no wise contrary to its terms. The association instead of taking further action 
declined so to do, acknowledged liability, and awaited the decision of a court of competent juris- 
diction, 

“We therefore find that the provisions of the contract were substantially complied with.” 
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In Brotherhood of Locomotive Firemen and Enginemen v. Ginther, supra, the 
court construed substantially the same provisions of the constitution of the Brother- 
hood as are here involved. There the member duly filled out, executed and 
acknowledged the form for changing the beneficiary, and after his death it was 
mailed to the Brotherhood with the proofs of death. The court held the change in 
beneficiary could be validly completed by the cancellation of the old certificate and 
the issuance of a new certificate, designating the new beneficiary, after the death of 
the member, and cited with approval Arnold v. Newcomb, supra. See, also, Atkin- 
son v. Metropolitan Life Ins. Co., 114 Ohio St. 109, 150 N. E. 748, 751. 

The decree is reversed and the cause remanded with instructions to award the 
fund to Minnie P. Parker and the Mayer’s Funeral Home in accordance with their 
respective interests and to tax the costs against Maxine Parker. 


LAWS v. NEW YORK LIFE INS. CO. et al. 
NEW YORK LIFE INS. CO. v. LAWS et al. No. 7932. 
Circuit Court of Appeals, Fifth Circuit. April 1, 1936. 
82 Federal Reporter (2d) 811. 
INSURANCE. 


In action on life policy, insurer filing equitable plea showing existence of 
adverse claim to money which insurer offered to but did not pay into court, held 
liable only for services rendered by successful claimant’s attorney, prior to filing 
of insurer’s plea, in instituting action and in enforcing insurer’s liability for 
interest for period elapsing between date of institution of action and date of 
rendition of decree. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal and Cross-Appeal from the District Court of the United States for 
the Southern District of Florida; Augustus V. Long, Judge. 

On petition for rehearing. 

Rehearing denied and decree modified and, as so modified, affirmed and 
cause remanded, with directions. 

For former opinion, see 81 F. (2d) 841. 

1. S. Gaulden, of West Palm Beach, Fla., for appellant Pearl Gaulden Laws. 

J. L. Doggett and Charles Cook Howell, both of Jacksonville, Fla., for 
appellees and cross-appellant. 

Before Sibley, Hutcheson, and Walker, Circuit Judges. 

Per Curiam. 

By petition for rehearing the appellant, the beneficiary named in the policy, 
complains of this court's action in approving the disallowance of an attorney's 
tee in appellant’s favor. In support of that complaint attention is called to the 
recent decision of the Supreme Court of Florida in the case of New York Life 
Ins. Co. v. Lecks, 165 So. 50, 54. That case involved the application of the 
Florida statute (Camp. Gen. Laws 1927, § 6220) providing for an attorney's fee 
against an insurer in favor of the beneficiary of an insurance policy, but did 
not deal with the subject of interpleader. In the opinion rendered in this case 
the liability provided for by that statute was referred to as one “incurred for 
an unsuccessful defense upon an insurance obligation.” That statute contains 
nothing indicating a purpose to affect or impair the equitable remedy of inter- 
pleader, whether a right to that remedy is asserted by a bill of interpleader strictly 
so called, or by a pleading which is in the nature of a bill of interpleader. When 
the situation existing at the time insurance money becomes payable is such 
as to give rise to a right in the insurer to have the payment of that money 
withheld from any of conflicting claimants until it is determined which of those 
claimants is entitled thereto, it is manifestly unfair, certainly from the time that 
right is duly asserted by the insurer, to permit any one of those claimants to 
subject the insurer to lability for a fee for the services of an attorney in an 
attempt to enforce payment of the insurance money to one of such claimants 
before the right of that claimant has been determined to be superior to that of 
opposing claimants. In the circumstances of the instant case it is not consistent 
with due recognition of the equitable right of the insurer to be protected from 
conflicting claims to the insurance money admitted to be due to charge the 
insurer with liability for services rendered by the beneficiary’s attorney except 
such of those services as were renderd, prior to the filing of the insurer’s equit- 





Life] Spaunhorst v. Equitable Life Assurance Society of United States 315 


able plea, in instituting the suit in the court below, and such of those services 
as were rendered in enforcing the insurer’s liability for interest on the amount 
held to be due for the period elapsing between the date of the institution of the 
suit and the date of the rendition of the decree appealed fram. Except as to 
that item of interest the insurer in no way contested its liability under the policy. 

We conclude that the decree appealed from should be further modified by 
including therein a provision for ascertaining and allowing a reasonable fee for the 
services of appellant’s attorneys in filing the suit in the court below and in enforcing 
by appeal the above-mentioned item of interest; the fee to be allowed to be moderate 
and not to include compensation for services rendered by such attorneys in the 
contest between appellant and others adversely claiming the insurance money. As 
to be modified as directed by this court, the decree under review is affirmed, and the 
cause is remanded for further proceedings consistent with this and the former 
opinion of this court. 


SPAUNHORST v. EQUITABLE LIFE ASSUR. SOC. OF U.S. No. 9346. 
District Court, W. D. Missouri, W. D. March 26, 1936. 
14 Federal Supplement 154. 
INSURANCE. 

Under life policy providing for double indemnity in event of death resulting 
solely from bodily injuries caused exclusively by accidental means, ensuing within 
ninety days of such injuries, insurer he/d not liable for double indemnity where 
death occurred on January 3, 1934, from infection resulting from stabbing on 
September 27, 1933. 

“Injury” may mean damage or hurt done to or suffered by a person, 
and when so used it does not include in its meaning the infliction of the 
hurt, but it may mean an act which damages, harms, or hurts, and in this 
sense indicates the infliction of a hurt as distinguished from the hurt 
inflicted. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Action by Minnie Spaunhorst against the Equitable Life Assurance Society 
of the United States, wherein defendant filed a demurrer to plaintiff’s first 
amended petition. 

Demurrer sustained. 

Cope & Hadsell and Walter Raymond, all of Kansas City, Mo., for plaintiff. 

Michaels, Blackmar, Newkirk, Eager & Swanson and Kenneth E. Midgley, 
all of Kansas City, Mo., for defendant. 

Otts, District Judge. 

It is attempted by the plaintiff in her first amended petition to state a cause of 
action under a provision in a life insurance policy providing for double indemnity 
in the event the insured should die from accidental causes. The facts stated are 
that the insured “was accidentally stabbed by a convict in the Oklahoma State Peni- 
tentiary at McAlester, while the said Louis C. T. Spaunhorst was engaged upon his 
duties at said penitentiary; that as a direct and sole result of said accidental stab- 
hing, a low grade infection developed below the diaphram and in and about 
the region of said stab wound; that the said Louis C. T. Spaunhorst recovered from 
said stab wound and returned to work; that thereafter and within approximately 
four to six weeks prior to his death on January 3, 1934, the low grade infection 
suddenly became virulent, causing an abscess in the abdomen below the 
diaphragm and in and about the region of said stab wound, causing numerous 
adhesions in said region, thereby producing a suppurative pericarditis, as a 
direct and sole result of which the said Louis C. T. Spaunhorst died on the 
date aforesaid.” 

The double indemnity provision of the insurance policy with which we are here 
concerned is as follows: 

“Upon receipt of due proof of the insured’s death from accident as defined 
below, occurring while this policy was in force and no premium hereunder in default, 
the society agrees to increase the face amount to the amount stated on the first 
page hereof. 

“Death from accident means death resulting solely from bodily injuries caused 
directly, exclusively and independently * * * by external, violent and purely acci- 
dental means and ensuing within 90 days of such injuries, but does not include death 
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resulting from or caused directly or indirectly by * * * disease or illness of any 
kind. * * *” 

The accident which plaintiff claims caused the death of the insured was sus- 
tained by him on September 27, 1933. He died January 3, 1934. His death occurred 
long after the expiration of ninety days from the date of the accident referred to. 

The question presented by the demurrer is: When did the ninety-day period 
referred to in the contract begin to run under the facts pleaded in the petition? 

Undoubtedly the parties considered that the language used in the contract 
enabled them to fix a definite point in time from which a period of ninety days 
could be measured. The language used then must be interpreted, if that is possible, 
so as to accomplish that result. 

In one sense the word “injury” indicates a hurt. (Injury—Damage or hurt done 
to or suffered by a person.—Webster’s New International Dictionary.) When the 
word is used in that sense, it does not include in its meaning the infliction of the 
hurt. In another sense the word “injury” does indicate the infliction of a hurt as 
distinguished from the hurt inflicted. (Injury—An act which damages, harms or 
hurts.—Webster’s New International Dictionary.) 

If in this contract the word is used in the first of these two senses, what is 
meant by reference to an event occurring “within ninety days of” (that is from) the 
injury? There are three possible answers. Either the ninety days are to be meas- 
ured from: (a) the infliction of the injury, or (b) the termination of the injury, 
or (c) some point in time between (a) and (b). 

Assuming now that the word is used in this sense in the contract here, which of 
the three possible points in time, (a), (b), or (c), was intended? 

Certainly point (c) was not intended. Whatever reasoning would support a 
contention for point (c) would support a contention for point (b). 

But point (b) could not have been intended. If the injury terminated in death, 
if point (b) and death are identical in time, the provision that the death (for which 
recovery under the policy is allowed) must ensue within ninety days of (from) the 
injury is robbed of all meaning. Death never would be separated from the injury 
by any intervening time. 

By this process of elimination, we arrive at the conclusion that the parties 
intended as the point in time from which to measure 90 days, point (a)—the time 
of infliction of the injury. 

If the word “injury” in the contract is used in the second of the two senses set 
out above, then, of course, the ninety days begins to run with the infliction of the 
injury. 

What was the injury in this case? Was it (1) the knife wound which the 
insured received? Was it (2) the “low grade infection” which “developed” as a 
“direct and sole result” of that wound? Was it (3) the suddenly becoming virulent 
of that infection “four to six weeks prior” to the death of the insured? If it was 
(1) or (2), the ninety-day period had run before death ensued. 

Of the three suggested injuries (if they are to be considered as separate and 
distinct with different times of beginning) only (1), the knife wound, “was caused 
directly, exclusively and independently of all other causes” by the alleged accident. 
Hence only that injury (and the time of its beginning) can be considered. If the 
three are not separate and distinct but one injury (with three stages of development), 
then the ninety days begins with the infliction of the wound, the inception of the 
one injury. . 

In support of the conclusion reached in this memorandum the case of Kerns v. 
7Etna Life Insurance Co. (C. C. A. 8) 291 F. 289, is cited. That case is in point, 
although it does not fully discuss the particular subject of this memorandum. 


The demurrer should be sustained. It is so ordered. Plaintiff is allowed an 
exception. 





Life] Volunteer State Life Ins. Co. v. Weaver 


VOLUNTEER STATE LIFE INS. CO. v. WEAVER. 2 Div. 73. 
Supreme Court of Alabama. March 19, 1936. 
Rehearing Denied April 23, 1936. 
167 Southern Reporter 268. 
1. INSURANCE. ; ; 

Insurer’s liability for, and insured’s right to, disability benefits under life insur- 
ance policy, must be determined by language thereof, if clear and unambiguous. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

2. INSURANCE. 4 . 

Where insurance contract is susceptible of two constructions, that favorable to 
insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Court must give effect to all provisions of insurance policy, liberally construed 
in insured’s favor and strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

4. INSURANCE. 

Rule that injured person must minimize his damages by complying with treat- 
ment prescribed or suggested by physicians held inapplicable to insured suing for 
disability benefits under life insurance policy containing no such requirement. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. i 

Insurance policies are construed as contracts definitely fixing insurer’s liability 
and measuring insured’s right to recovery. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. s ; ; 

Insurer has right to insert in life insurance policy a provision limiting its lia- 
bility for disability benefits if insured fails to submit to treatment prescribed or 
suggested by physician; such limitation not being unreasonable, illegal, or contrary 
to public policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Dallas County; John Miller, Judge. _ 

Action by Walter Clyde Weaver against the Volunteer State Life Insurance 
Company to recover disability benefits under a policy of life insurance. From a 
judgment for plaintiff, defendant appeals. Transferred from Court of Appeals 
under. section 7326, Code 1923. 

Affirmed. ; 

Mallory & Mallory, of Selma, for appellant. 

W. R. Rountree, Jr., and Pitts & Pitts, all of Selma, for appellee. 

THOMAS, Justice. 


The question raised by sustaining demurrers to pleas and rejection of evidence 
present the question for decision, viz.: The policy sued on being silent, is the plain- 
tiff under legal duty to submit to treatment prescribed and advice given by physi- 
cians, which he is informed would arrest or relieve his disability ? 

[1-3] There are established rules to be observed in this decision: (1) That lia- 
hility of the insurer and the right of recovery by the insured must be determined 
by the clear and unambiguous language of the policy (if so expressed); and (2) 
when liberally construed shall be in favor of the insured; (3) that where a contract 
is susceptible of two constructions, that will be adopted which is favorable to 
assured. Mutual Life Ins. Co. of New York v.-Barrett, 215 Ala. 142, 110 So. 275; 
Gilliland v. Order of Ry. Conductors of America, 216 Ala. 13, 112 So. 225; Higgins 
v. Sovereign Camp, W. O. W., 224 Ala. 644, 141 So. 562; Mutual Ben. Life Ins. 
Co. v. O’Brien (Ky.) 116 S. W. 750. Stated otherwise, the court must give effect 
to all policy provisions, “liberally construed in favor of the assured, but strictly 
against the insurer.” Georgia Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399, 404; 
Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909; Ellis v. New York Life Ins. 
Co., 214 Ala. 166, 106 Ala. 689. 

There are two lines of decisions on the question presented for determination. 
Jefferson Standard Life Ins. Co. v. Hurt, 254 Ky. 603, 72 S.W.(2d) 20, 23, Maresh 
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v. Peoria Life Ins. Co., 133 Kan. 191, 299 P. 934, Tittsworth v. Ohio Nat. Life Ins. 
Co., 6 Tenn. App. 206, set out in brief of counsel, and 86 A. L. R. 360. The con- 
trary view is fully expressed in Cody v. John Hancock Mutual Life Ins. Co., 111 
W. Va. 518, 163 S. E. 4, 86 A. L. R. 354. 

[4-6] Under our rules of construction of life insurance contracts, we hold that 
the language employed in the policy, and the failure to stipulate for such require- 
ment on the part of the insured, do not justify application of the rule minimizing 
damages by a compliance with the treatment prescribed or suggested by physicians. 
Such was not the contemplation of the parties when the insurance contract was pre- 
pared by defendant, delivered, and accepted by the plaintiff. Insurance policies are 
construed as contracts definitely fixing the insurer’s liability and measuring the 
insured’s rights to a recovery. Mutual Life Ins. Co. of New York'v. Lovejoy, 201 
Ala. 337, 78 So. 299, L. R. A. 1918D, 860. The liability of the insurer and the right 
of recovery by the insured must be determined by the language of the policy [Mutual 
Ben. Life Ins. Co. v. O’Brien (Ky.) 116 S. W. 750; Jefferson Standard Life Ins. 
Co. v. Hurt, 254 Ky. 603, 72 S.W.(2d) 20, 23]; and should defendant so desire to 
limit its liability, it has the right of insertion of such limitation of liability, the 
same not being unreasonable, illegal, or contrary to public policy. Supreme Com- 
mandery of Knights of Golden Rule v. Ainsworth, 71 Ala. 436, 46 Am. Rep. 332; 
Fidelity-Phenix Fire Ins. Co. of New York v. Murphy, 226 Ala. 226, 230, 146 So. 
387. We have not extended the rule of limitation of liability beyond that of suicide 
justified under the public policy that obtains. It did not so limit. Neither have we 
extended the rule of limitation of liability to that insisted upon. See authorities 
cited in United Order of Golden Cross v. Overton, 203 Ala. 335, 83 So. 59, 13 
A. I. R. 672; Missouri State Life Ins. Co. v. Stuckey, 224 Ala. 590, 141 So. 246. 

The rulings of the circuit court are free from error, and the judgment is 
affirmed. 

Affirmed. 

Anderson, C. J., and Brown and Knight, JJ., concur. 


BUTLER v. STANDARD LIFE INS. CO. OF THE SOUTH. 7 Div. 375. 
Supreme Court of Alabama. March 19, 1936. 
Rehearing Denied April 23, 1936, 
167 Southern Reporter 307. 
1. INSURANCE. 

Agreement by insurance soliciting agent, authorized to receive and receipt for 
premiums, that premium might be left with third party for agent, held not to sub- 
ject insurer, who had no knowledge of agreement, to liability on life policy, where 
premium alleged to have been left with third party was not received by agent or 
insurer within period of grace for its payment. 

(For other cases, see Insurance, Dec. Dig. § 361.) 

Appeal from Circuit Court, Calhoun County; Lamar Field, Judge. 

Action on a policy of life insurance by Mrs. Freddie E. Butler against the 
Standard Life Insurance Company of the South. From a judgment of nonsuit, 
plaintiff appeals. 

Transferred from Court of Appeals under section 7326, Code 1923. 

Affirmed. 

Chas. F. Douglass, of Anniston, for appellant. 

Knox, Acker, Sterne & Liles and Fred L. Blackmon, all of Anniston, for appellee. 


KIKER v. SOVEREIGN CAMP, W. O. W. 7 Div. 287. 
Supreme Court of Alabama. April 9, 1936. 
167 Southern Reporter 313. 
1. INSURANCE. 

Where constitution and by-laws of fraternal benefit society provide that clerks 
of local camps may not waive any of their provisions, acceptance by such clerk of 
regular assessment with knowledge of breach of condition is not alone waiver of 
forfeiture, although amount is forwarded to sovereign camp (Code 1923, § 8477) 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 
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2. INSURANCE. ; ; ; 7 
Supreme camp of fraternal benefit society and its officers may waive conditions 


made for benefit of association (Code 1923, § 8477). 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 
3. INSURANCE. 

Agent of fraternal benefit society with authority to accept payment of arrear- 
ages may waive conditions made for benefit of association, in absence of provisions 
to contrary in constitution and by-laws (Code 1923, § 8477). 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

4, INSURANCE. ‘ 

Agent of benefit society who was both organizer and secretary of local lodge, 
who had no authority as organizer to collect dues, and no authority as secretary 
under by-laws to waive any conditions, held not to have waived conditions of policy 
and by-laws, requiring payment of arrearages for reinstatement while in good health, 
by accepting arrearages without requiring statement of good health (Code 1923, § 
8477). 

(For other cases, see Insurance, Dec. Dig. § 763.) 

5. INSURANCE. 

Knowledge of secretary of local lodge of benefit society that insured was not 
in good health and that certificate of good health had not been filed held not imputed 
to officers of society so as to charge them with waiver of such conditions for rein- 
statement by acceptance of dues collected by secretary (Code 1923, § 8477). 

(For other cases, see Insurance, Dec. Dig. § 763.) 

6. INSURANCE. 

In suit on life policy issued by benefit society, plea of general issue by insurer 
put burden on plaintiff to prove prima facie case as made by complaint. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Appeal from Circuit Court, Calhoun County; W. B. Merrill, Judge. 

Suit on a policy of life insurance by Artie C. Kiker against the Sovereign Camp 
of the Woodmen of the World. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Roy M. Woolf and John D. Bibb, both of Anniston, for appellant. 

Knox, Acker, Sterne & Liles, of Anniston, for appellee. 


NATIONAL LIFE & ACCIDENT INS. CO. v. NORRIS. 6 Div. 879. 
Court of Appeals of Alabama. April 7, 1936. 
167 Southern Reporter 350. 


1. INSURANCE. 

In action on life policy providing that no obligation was assumed if insured was 
not in sound health on date of issuance, charge that if insured had tuberculosis 
at time of issuance of policy beneficiary was not entitled to recover and insurer 
would be entitled to recover on plea of tender held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

2. INSURANCE. 

_ In action on life policy providing that insurer assumed no obligation unless 
insured was in sound health on date of issuance of policy, insurer had burden to show 
that insured was not in sound health on such date. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. 

Evidence held sufficient to justify trial court in refusing to set aside verdict for 
beneficiary on life policy on ground that insured was not in sound health on date of 
its issuance. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Jefferson County; Leigh M. Clark, Judge. <7 

Action on a policy of life insurance by. Robert Norris against the National Life 
& Accident Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 
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Wm. A. Jacobs, of Birmingham, for appellant. 
Mullins & Deramus, of Birmingham, for appellee. 


SOVEREIGN CAMP, W. O. W. v. WALLER. 3 Div. 166. 
Supreme Court of Alabama. April 16, 1936. 
167 Southern Reporter 563. 
1. INSURANCE. 

Where insurer contended that insured’s beneficiary certificate became void for 
failure to pay assessments, and insured was not thereafter in good health as required 
for reinstatement, replication which averred that insurer accepted payment of assess- 
ments as they came due, clerk of local camp knew insured was not in good health 
and retained assessments, and that insurer waived such defense, held not demur- 
rable. 

(For other cases, see Insurance, Dec. Dig. § 815[3].) 

2. INSURANCE. 

Whether insurer waived its right to insist upon suspension of insured who failed 
to timely pay assessments and was not in good health at time application for rein- 
statement was signed, so that benefit certificate was in force on date of insured’s 
death, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from Circuit Court, Butler County; A. E. Gamble, Judge. 

Action by Charlotte Manning Waller against the Sovereign Camp of the Wood- 
men of the World. From a judgment for plaintiff, defendant appeals. Transferred 
from Court of Appeals. 

Affirmed. 

Calvin Poole, of Greenville, for appellant. 

Powell & Hamilton, of Greenville, for appellee. 


7ETNA LIFE INS. CO. v. SANDERS. No. 4—4262. 
Supreme Court of Arkansas. April 13, 1936. 
93 Southwestern Reporter (2d) 141. 
1. INSURANCE. 


Insured’s only duty when his physician recommended surgical operations to 
correct conditions causing total permanent disability within insurance policy was to 
act as reasonably prudent person would, in absence of express requirement in policy 
that he submit to operations for correction of causes contributing to disability. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 


No surgical operations should be compelled as a matter of law to correct con- 
ditions causing total permanent disability within insurance policy, and reasonable- 
ness of insurer’s demand for minor operations should be determined as fact from 
all attendant facts and circumstances of particular case. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from Circuit Court, Ouachita County, Second Division; Gus W. Jones, 
Judge. 

Action by Herman E. Sanders against the tna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Owens & Ehrman, of Little Rock, for appellant. 

Gaughan, Sifford, Godwin & Gaughan, of Camden, for appellee. 

JoHnson, Chief Justice. 

The facts of this case are not in material dispute and are to the following effect: 
On April 23, 1925, the appellant, AStna Life Insurance Company issued to appellee, 
Herman E. Sanders, its policy of insurance whereby the insured was indemnified 
against total and permanent disability in the sum of $50 per month during such 
period of total and permanent disability. On November 12, 1930, the insured filed a 
claim with the insurer asserting that on August 9, 1930, he became totally and per- 
manently disabled within the purview of his contract of insurance because of fistula 
and other ailments. This claim was approved by appellant, and payments were 
regularly made by the company according to the terms of the policy until March, 
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1933, when payments were discontinued. Subsequent to the last-mentioned event suit 
was instituted by appellee against appellant to recover past-due disability payments. 
This suit was settled between the parties, and thereupon appellant resumed disability 
payments as provided for in the contract and as agreed upon by the parties. As we 
understand this record, it is not contended that this settlement between the parties 
in any way impaired the insurance contract. 

In the fall of 1934 appellee’s attending physician recommended that he undergo a 
surgical operation for fistula, that he have his teeth extracted, and that he have his 
tonsils removed. These operations were refused by appellee, or at least he refused 
to immediately submit thereto, and thereupon appellant declined to make additional 
payments for total and permanent disability. The present suit was instituted’ by 
appellee, who recovered judgment in the trial as prayed, and this appeal is prosecuted 
by appellant to avoid future payments under the insurance contract. 

But one question is presented for determination, namely: Can the insurer in an 
insurance contract, indemnifying against total and permanent disability, compel the 
insured to undergo surgical operations to correct physical conditions thought to be 
responsible for or contributing to total and permanent disability, and, upon the 
insured’s refusal to comply, discontinue payments under the contract, although such 
contract does not expressly provide therefor? 

[1] Upon trial to a jury, appellant requested and the trial court gave to the jury 
in charge the following instruction: “The court instructs the jury that if you find 
from the evidence that plaintiff is totally disabled within the meaning of the insur- 
ance policy, but that his disability could have been corrected by submitting to such 
treatment that a reasonably prudent man would have submitted himself, under all 
the circumstances, to correct his-condition, and you further find that plaintiff failed 
and refused to use ordinary care to effect a recovery from his disability, then the 
plaintiff cannot recover after such time, that he would have been cured by the 
exercise of reasonable care to correct his condition.” 

This instruction was as favorable to appellant’s defense as it had a right to 
demand or expect under the law. The contract of insurance which indemnifies 
appellee against total and permanent disability does not by express terms require that 
appellee submit himself to surgical operations to correct contributing causes to total 
and permanent disability. In the absence of such express requirement in the con- 
tract, appellee’s only duty under the law was to act as a reasonably prudent person 
in the premises, and the jury has found from conflicting testimony that he has done 
SO. 

[2] The rule of general application seems to be that a person is not required to 
undergo a major surgical operation against his will for the purpose of freeing 
another from consequent damages: on the other hand, a simple minor surgical opera- 
tion may be compelled only where a reasonably prudent person would submit thereto. 
17 C. J. 779; Texas & P. Ry. Co. v. Behymer, 189 U. S. 468, 23 S. Ct. 622, 47 L. Ed. 
905; Williams v. Brooklyn, 33 App. Div. 539, 53 N. Y. S. 1007; Leitzell v. Del., L. 
& W. Ry. Co., 232 Pa. 475, 81 A. 543, 48 L. R. A. (N. S.) 114; Finkelstein v. 
Metropolitan Life Insurance Co., 152 Misc. 439, 273 N. Y. S. 629. 


Cody v. John Hancock Mutual Life Insurance Co., 111 W. Va. 518, 163 S. E. 4, 
6, 86 A. L. R. 354, and Liberty Life Insurance Soc. v. Downs (Miss.) 112 So. 484, 
cited and relied upon by appellant, are not in conflict with the views announced. 
In the Cody Case, cited supra, the court said: “The courts are in accord in the rule 
that in determining what constitutes reasonable or unreasonable refusal to submit 
to treatment, including minor surgical operations, to alleviate pain and suffering and 
improve one’s condition, the facts. of the particular case must govern.” 

[3] It appears from the authorities cited that in determining what constitutes 
reasonable or unreasonable refusal to submit to surgical operations to correct total 
and permanent disability each case must, of necessity, rest upon its peculiar facts 
and circumstances, and, when the jury has determined this issue on conflicting facts 
and circumstances, its finding is conclusive on appeal. 

[4] Conceding that the necessary surgical operations upon appellee to restore 
his health are minor as distinguished from major in surgical parlance, it by no 
means follows that such minor operations are not dangerous to life. Personal 
observation has many times demonstrated the converse, and we believe the sound 
tule, which is supported by the great weight of American authority, is that no 
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surgical operations should be compelled as a matter of law, and that the reasonable- 
ness or unreasonableness of such demand even in minor surgical operations should 
be ascertained and determined as a fact from all attendant facts and circumstances 
of each particular case as it arises. 

The trial court’s judgment conforming to the views here entertained must be 
affirmed. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. BUTLER. No. 4—4263. 
Supreme Court of Arkansas. April 20, 1936. 
93 Southwestern Reporter (2d) 329. 
1. INSURANCE. 

Under life policy whereby recovery for disability was predicated on happening 
of disability and proof thereof within 120 days requirement of notice of disability 
was a condition precedent to granting of benefits, but notice required is not of the 
ailment from which the disability finally results, but of the fact of disability. 

(For other cases, see Insurance, Dec. Dig. §§ 535, 540.) 

Appeal from Circuit Court, Saline County; H. B. Means, Judge. 

Action by Gus Butler against the Pacific Mutual Life Insurance Company of 
California. From the judgment, defendant appeals. 

Reversed and remanded. 

Owens & Ehrman and John M. Lofton, Jr., all of Little Rock, for appellant. 


Ernest Briner, of Benton, and Melbourne M. Martin, of Little Rock, for 
appellee. 3 
TELFORD v. NEW YORK LIFE INS. CO. Civ. 10207. 
District Court of Appeal, Second District, Division 2, California. 
April 3, 1936. 
56 Pacific Reporter (2d) 294. 
1. INSURANCE. . ‘ ae ; ; 

Answers of insured to questions in application as to surgical operations and 
hospital treatment, which failed to disclose amputation of breast and 10-day hospital 
stay, constituted false representations sufficient to defeat recovery on policy and 
entitle insurer to rescission. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE. _ > x . 

In action on life policy, where insurer pleaded concealment in application of 
amputation of insured’s breast, evidence he/d insufficient to show that insurer’s 
medical examiner must have discovered amputation. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. ; ee 

As respects claim of fraud in application, person is presumed to have knowl- 
edge of insurance contract, executed by him or in his possession. 

(For other cases, see Insurance, Dec. Dig. § 646[1%].) 

4. INSURANCE. _ a 

In action on life policy, beneficiary could not avoid defense of false representa- 
tions in application on ground that applicant, his wife, was ignorant of contents ot 
application when she signed it. Where policy was delivered to beneficiary in 
presence of applicant and kept by beneficiary in trunk for two or three weeks, and 
thereafter placed in safe deposit box, in view of presumption of knowledge and 
opportunity of applicant to learn contents of application. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

5. INSURANCE. - 

Failure to attach to life policy copy of medical examiner's report and of several 
questions and answers not relied on by insurer held not to deprive insurer of right 
to defend action on policy on ground of misrepresentation, although policy provided 
that no statement should avoid policy unless contained in application and unless 
copy of application was indorsed upon or attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Crail, P. J., dissenting. 

Appeal from Superior Court, Los Angeles County; Carl A. Stutsman, Judge. 
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Action by William R. Telford against the New York Life Insurance Company, 
wherein defendant filed a cross-complaint. Judgment for plaintiff, and defendant 
appeals. 

Reversed, with directions. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles (E. Avery Crary, of 
Los Angeles, of counsel), for appellant. 

Cannon & Callister, by David H. Cannon, all of Los Angeles, for respondent. 


PIMENTEL et al, v. CONSELHO SUPREMO DE UNIAO PORTUGUEZA 
DO ESTADO DA CALIFORNIA et al. S. F. 15441. 
Supreme Court of California. April 29, 1936. 
57 Pacific Reporter (2d) 131. 
1. INSURANCE. 

Rights of beneficiary in insurance policy vest immediately upon death of 
insured and cannot thereafter be modified by action of the insurer, and hence filing 
of interpleader or payment into court by insurer can be construed only as a recog- 
nition of liability to rightful claimant, and not as waiver of insured’s failure to 
comply with policy provisions concerning change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 

2. INSURANCE. 

Although payment of fund into court by insurer does not amount to a waiver 
to extent that second beneficiary becomes entitled to money, such action by insurer 
operates to relax rule that insured must follow procedure prescribed in policy for 
change of beneficiary, since insurer thereby disclaims all further interest in fund 
and waives right to insist upon a rigid adherence to regulations. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 

3. INSURANCE. 

Exceptions to rule that, where policy provides a method for changing bene- 
ficiary, insured must follow substantially method prescribed, are where insurer has 
waived strict compliance with its own rules and, in pursuance of a request of insured 
to change his beneficiary, has issued a new certificate, or where it is beyond 
insured’s power to comply literally with regulations, or where insured has followed 
method prescribed by insurer and has done all in his power to change beneficiary, 
but, before new certificate is issued, insured dies. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

4. INSURANCE. 

Where insurer is not contesting change of beneficiary, and insured makes every 
reasonable effort under circumstances, and there is a clear manifestation of intent 
to make change, equity should regard change as effected. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

5. INSURANCE. 

Where insured, who was ill, signed change of beneficiary clause in life policy, 
and acknowledged signature and instructed attorney who prepared change of bene- 
ficiary clause and friend to take necessary steps to complete change, change of 
beneficiary was effective notwithstanding such action by insured, who died before 
further steps were taken, was not full compliance with method prescribed in policy. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 

6. INSURANCE. 


Constitutional prohibition of insurer against assignment of proceeds of policy 
for consideration, or a pledge, held not to preclude insured from substituting his 
brother as beneficiary in place of insured’s minor children so as to make proceeds 
of policy available for payment of hospital and funeral expenses of insured (St. 
1935, p. 638, § 10130). 

(For other cases, see Insurance, Dec. Dig. § 728.) 

In Bank. 

Appeal from Superior Court, Alameda County; James G. Quinn, Judge. : 

Action by Maria C. Pimentel and others, minors, acting by and through their 
legally appointed, qualified, and acting guardian, Emelia Dezzutti, against Conselho 
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Supremo De Uniao Portugueza Do Estado Da California, which filed a cross- afte: 
complaint, making J. C. Pimentel a party defendant. From a judgment for plain- wer 
tiffs, cross-defendant appeals. ' 

Reversed and remanded, with directions. 

Carlos R. Freitas, Jerome A. Duffy, and Thomas F. Keating, all of San Rafael, 
for appellant. 


J. Lenox Ward, of Oakland, for respondents. 





TURNER v. REDWOOD MUT. LIFE ASS’N OF FRESNO. Civ. 1796. 
District Court of Appeal, Fourth District, California. April 29, 1936. 
57 Pacific Reporter (2d) 222. 
1. INSURANCE. 


; : — . ; : a , ‘ gue the 
Where insured in application for life policy containing waiver of privilege divi 
between physician and patient revealed an illness and treatment by named physicians the 
that occurred at same time as operation which she did not mention, and insurer con’ 


made no investigation but accepted payments for six years, insurer held estopped 30, 
from asserting purported fraud in such misstatement and introducing evidence by 
physicians who attended insured (Code Civ. Proc. § 1881, subd. 4). 





inal 
(For other cases, see Insurance, Dec. Dig. § 389[9].) to. 
2. INSURANCE. pay 
Where death assessments were accepted late on four occasions and application by 
for reinstatement was made on only one occasion, and then without insured’s knowl- or 
edge, insurer waived right to forfeit policy because of late payments. = 
(For other cases, see Insurance, Dec. Dig. § 388[4].) dot 
3. INSURANCE. | pre 
Where application for reinstatement of life policy was not necessary to keep 
policy in force because of acceptance by insurer of late payments, misstatement in as 
application, which application was made without insured’s knowledge, was not of 
ground for avoiding liability on policy. to 
(For other cases, see Insurance, Dec. Dig. § 365[2].) tra 
4. INSURANCE. rei 
Liability on life policy could not be avoided on ground of alleged fraud by 1S \ 
insured in misrepresenting condition of health in application, where it was not 
shown that insured knew of ailment from which she was supposed to be suffering dea 
at time of and prior to issuance of policy. “ 
“ ° > . ave 
(For other cases, see Insurance, Dec. Dig. § 291[3].) 
Appeal from Superior Court, Fresno County; Arthur Allyn, Judge. s 
Action by John Turner against the Redwood Mutual Life Association of 
Fresno, a corporation. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
Clyde E. Cate, of Fresno, for appellant. ; 
Sutherland, Dearing & Jertberg, of Fresno, for respondent. 
) 
NEW YORK LIFE INS. CO. v. KINCAID. ds 
Supreme Court of Florida. April 11, 1936. dis 
167 Southern Reporter 365. 
1. INSURANCE. ; as: ¢ 2 
Under life policies that provided cash surrender value and dividends less loans J. 
would automatically purchase continued insurance from date of default, insurer held 
not entitled to lapse policies on default, notwithstanding insured some years pre- pol 
viously had directed the holding annual dividends to accumulate with interest in, 
thereon. mi 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 
2. INSURANCE. 4, 
Where life policies provided that dividends with cash surrender value less 
indebtedness were mandatorily applicable to purchase of continued insurance on life 


default, subsequent adjustment transactions between insurer and insured did not for 
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affect rights acquired under policies as originally issued, where such transactions 
were forced upon insured because insurer illegally declared policies had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

En Banc. 

Error to Circuit Court, Orange County; Frank A. Smith, Judge. 

On petition for rehearing. 

Rehearing denied. 

For former opinion, see 165 So. 553. 

Doggett, McCollum, Howell & Doggett, of Jacksonville, for plaintiff in error. 

George P. Garrett, of Orlando, for defendant in error. 

Per Curiam. 

|1] It clearly appears that the insurer had no right on August 6, 1929, to declare 
the policies to have lapsed on June 30, 1929, when the insurer held the 1928 and 1929 
dividends on the policies which, with the cash surrender value of the policies, less 
the indebtedness to the insurer, should in due course have been used to purchase 
continued insurance. The original policies did not legally become lapsed on June 
30, 1929. 

It is true the insured, not contemplating defaults in premium payments, orig- 
inally in 1920 directed the annual dividends on the policies to be held by the insurer 
to accumulate with interest thereon. But when there was default in premium 
payments due June 30, 1929, the 1928 and 1929 dividends on the policies were held 
by the insurer, and the policies would not legally become lapsed for nonpayment 
of premiums while by the terms of the policies the cash surrender value of the 
policies as well as the dividends on the policies, less loans made on the policies, 
held by the insurer “shall automatically purchase continued insurance from the 
date of default.” The insurer did ultimately apply the dividends in adjusting 
premium payments. 

[2] As the original policies did not legally become lapsed on June 30, 1929, and 
as the 1928 and 1929 dividends held by the insurer with the cash surrender value 
of the policies, less all indebtedness to the insurer, were mandatorily applicable 
to the purchase of extended insurance, in due course upon default, subsequent 
transactions relative to reinstatement of the policies and to later rescission of the 
reinstatement need not be further considered. The judgment is for $3,000, which 
is within the amount that could legally have been claimed. 

The adjustment transactions between the insurer and the insured before his 
death were forced upon the insured because the insurer illegally declared the 
policies had lapsed when the policies in law had not lapsed. Such transactions did 
did not affect rights acquired under the policies as originally issued. 

Rehearing denied. 

Whitfield, C. J., and Ellis, Tevrell, Brown, Buford, and Davis, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. SAUL. No. 10764. 


Supreme Court of Georgia. March 31, 1936. 
185 Southeastern Reporter 266. 


2, INSURANCE. 

Petition on life policy Aeld to show that insured was totally and permanently 
disabled within meaning of policy provision for waiver of premiums during 
disability. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

3. INSURANCE. 

Petition on life policy setting up total and permanent disability of insured within 
policy provision for waiver of premiums during disability held to show right to sue 
in equity to restrain insurer from treating policy as lapsed for nonpayment of pre- 
miums, and right to specifically enforce waiver clause. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

4. INSURANCE. 

Petition to recover premiums paid after furnishing proof of disability entitling 
life insured to waiver of premiums, alleging that company threatened to lapse policy 
jor nonpayment of premiums, he/d to show that premium payments were made 
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under urgent and immediate necessity, precluding defense that payments were vol- 
untary (Code 1933, § 20-1007). 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 
5. INSURANCE. 

In suit in equity to enforce life policy provision for waiver of. premiums during 
disability, petition held amendable to include prayer for recovery of premiums paid 
after suit was filed. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

6. INSURANCE. 

In suit to enforce life policy provision for waiver of premiums during dis- 
ability and to recover premiums paid, insured could not recover attorney’s fees and 
damages under statute, since statute contemplates loss for which insurer is liable 
under policy terms (Code 1933, § 56-706). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Syllabus by the Court. 

1. The motion to dismiss the writ of error on the ground that the beneficiaries 
named in the policy were not served with a copy of the bill of exceptions is without 
merit. The beneficiaries, if interested, were not the real contestants, and were not 
parties in the court below. 

2. The allegations in the petition are sufficient to show that the plaintiff, as the 
insured, is totally and permanently disabled within the meaning of the clause as to 
waiver of premiums, and that he is entitled, for the time being, to the benefit of the 
waiver clause. 

3. The petition showed a right to sue in equity to restrain the defendant from 
treating the policy as lapsed for the nonpayment of premiums, and to have the 
waiver clause specifically enforced. National Life Insurance Co. v. Beck & Gregg 
Hardware Co., 148 Ga. 757, 98 S. E. 266; A&tna Life Insurance Co. v. Dunken, 266 U. 
S. 389, 45 S. Ct. 129, 69 L. Ed. 342; 32 C. J. 1098. 

4. Under the allegations, the premiums paid after furnishing the proof of dis- 
ability, and required in order to prevent the insurer from treating the policy as 
lapsed were recoverable; the allegations being sufficient to show that the payments 
were “made under an urgent and immediate necessity therefor,” and were not 
voluntary. Code 1933, § 20-1007; Fenwick Shipping Co. v. Clarke Bros., 133 Ga. 
43, 65 S. E. 140. 

5. This being a suit in equity, the petition was amendable to include a prayer 
for the recovery of amounts paid on premiums after the suit was filed. Becker v. 
Donalson, 133 Ga. 865 (7), 67 S. E. 92; Hogan v. Cowart, 182 Ga. , 184 S. E. 884. 

6. Section 56-706 of the Code of 1933, as to the recovery of attorney’s fees and 
damages in a suit on an insurance policy, contemplates a loss for which the insurer 
is liable under the terms of the policy, and does not apply to a suit to recover pre- 
miums which the insured has paid when they ought to have been waived under a 
clause providing for their waiver in case of disability. 

7. The petition stated a cause of action, and was not subject to any of the 
grounds of the demurrer except those which attacked the plaintiff’s claim for 
attorney's fees and damages. 

Error from Superior Court, Fulton County; E. D. Thomas, Judge. 

Suit by Joseph Saul against the Metropolitan Life Insurance Company. ‘To 
review the judgment, defendant brings error. 

Reversed in part, and affirmed in part. 

Smith, Smith & Bloodworth, of Atlanta, for plaintiff in error. 

A. S. Grove, of Atlanta, for defendant in error. 

Per Curiam. 

A policy of life insurance contained the following provisions: “If, after this 
policy has been in force one full year, and before default in the payment of any 
subsequent premium, the company receives due proof that the insured, before attain- 
ing the age of sixty years, has become wholly and permanently disabled by bodily 
injury or disease, so that he is and will be permanently, continuously and wholly 
prevented thereby from performing any work for compensation or profit, the com- 
pany will waive payment of each premium as it thereafter becomes due during the 
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insured’s said disability. Any premiums so waived shall not be deducted from the 
sum payable hereunder, and the values provided for under the provision ‘Options 
on Surrender or Lapse’ shall be the same as if such premiums had been paid in 
cash. Provided, that always, notwithstanding proof of disability may have been 
accepted by the company as satisfactory, the insured shall at any time, on demand 
from the company, furnish due proof of the continuance of such disability; and if 
the insured shall fail to furnish such proof, or if the insured is able to perform any 
work or to follow any occupation whatsoever for compensation, or profit, all pre- 
miums thereafter falling due must be paid in conformity with the conditions of this 
policy.” Also, that, “if there be no written assignment of this policy on file wita 
the company, the insured may (while the policy is in force) designate a new 
beneficiary with or without reserving right of change thereafter, by filing written 
notice at the home office of the company, accompanied by the policy for suitable 
endorsement.” The policy was payable, not to the estate of the insured, but to the 
wife and daughters of the insured, jointly, or to the survivors or survivor. The 
insured assigned the policy to the company as security for a loan, and this assign- 
ment was in force at the time the present suit was instituted. The suit was filed 
against the company by the insured, and was several times amended in response to 
demurrers. Finally the demurrers with certain exceptions were overruled, and the 
insurance company excepted. A copy of the policy was attached to the petition as 
amended, and from it the names of the beneficiaries appeared. They were not 
parties to the case. The insured, defendant in error, moved to dismiss the writ of 
error, because the beneficiaries were not served with a copy of the bill of excep- 
tions in accordance with the Code 1933, § 6-916. The suit was instituted for the 
purpose of enforcing the clause as to waiver of premiums as first quoted above, 
and for recovery of premiums paid. The plaintiff also prayed for specific perform- 
ance of this provision, and for injunction to restrain the defendant from “lapsing” 
the policy, and from demanding further premiums pending the plaintiff’s alleged 
disability. 

The plaintiff averred that he was wholly and permanently disabled within the 
meaning of this clause of the policy, and that he had submitted due proof of this 
fact. He made other allegations for the purpose of showing that he was for the 
time being entitled to the benefit of this clause. He alleged that the company 
refused to recognize the disability or to waive the payment of premiums, notwith- 
standing he had furnished legal and sufficient proof thereof as required by the 
policy ;. also that the company threatened to lapse the policy for nonpayment of 
premiums, and would do so unless he continued to pay the premiums as though he 
were not disabled. Besides asking for a recovery of premiums paid after the fur- 
nishing of proof of disability but before the suit was instituted, the plaintiff amended 
his petition by alleging that he had made a number of payments after the suit was 
filed, for which he prayed a recovery. The amounts of premiums alleged to have 
been paid both before and after the filing of the suit were specifically set forth in the 
petition. As to the payments made after the suit was filed, the court had ordered 
that they be made without prejudice. These payments were received and accepted 
by the company with knowledge of this order. The plaintiff alleged that the refusal 
of the company to recognize his disability as shown by the proof submitted was in 
bad faith, and that he was entitled to recover attorney’s fees and damages on the 
basis of the premiums paid, invoking for this recovery the provisions of the Code 
1933, § 56-706. 

[1-6] There is no merit in the motion to dismiss the writ of error. Nor was the 
petition as amended subject to any of the grounds of the demurrer, except those 
relating to the claim for attorney’s fees and damages. As stated above, the policy 
contained the provision that, “notwithstanding proof of disability may have been 
accepted by the company as satisfactory, the insured shall at any time, on demand 
from the company, furnish due proof of the continuance of such disability; and if 
the insured shall fail to furnish such proof, or if the insured is able to perform any 
work or to follow any occupation whatsoever for compensation, or profit, all pre- 
miums thereafter falling due must be paid in conformity with the conditions of this 
policy.” No right of the company under this clause is now involved, but in view 
of it and in regard to the disability it is simply held that, under the allegations made, 
the plaintiff is entitled to a waiver of premiums for the time being; that is, during 
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the continuance of the disability since the alleged furnishing of the proof as 
required by the policy. An adjudication beyond this on the pleadings cannot be 
made under this record, and the effect of the stipulation last quoted is not deter- 
mined. Compare Woodall v. Fidelity & Casualty Co., 131 Ga. 517, 62 S. E. 808; 
Penn Mutual Life Insurance Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 
1382; Id., 33 Ga. App. 634 (2), 127 S. E. 798; Prudential Insurance Co. v. South, 
179 Ga. 653, 659, 177 S. E. 499, 98 A. L. R. 781; Federal Life Insurance Co. v. 
Hurst, 43 Ga. App. 840 (4), 160 S. E. 533. The rulings stated in the headnotes do 
not require further elaboration. 

Judgment reversed in part and affirmed in part. 

All the Justices concur. 


JOHN HANCOCK MUT. LIFE INS. CO. v. YATES. No. 10802. 
Supreme Court of Georgia. March 21, 1936. 
Rehearing Denied March 31, 1936. 
185 Southeastern Reporter 268. 
3. INSURANCE. 

Effect of alleged false statement made in application for life policy held con- 
trolled by law of state in which action was brought, although policy was issued and 
intended to be performed in another state (Const. U. S. art. 4, § 1). 

(For other cases, see Insurance, Dec. Dig. § 251.) 

Syllabus by the Court. 

1. As a general rule, the lex loci contractus applies only to the interpretation 
of contracts, and the remedy on them must be prosecuted according to the laws of 
the state in which the action is brought. 

2. The rule just announced is not in conflict with the clause of the Federal 
Constitution (article 4, § 1) which declares that full faith and credit shall be given 
in each state to the public acts, records, and judicial proceedings in every other state. 

3. The Court of Appeals did not err in the opinion and judgment entered in 
this cause by that tribunal. 

Gilbert and Hutcheson, JJ., dissenting. 

Certiorari from Court of Appeals. 

Action by E. K. Yates against the John Hancock Mutual Life Insurance Com- 
pany. To review a judgment of the Court of Appeals (50 Ga. App. 713, 179 S. E. 
239), affirming a judgment denying defendant’s motion for a new trial after judg- 
ment for plaintiff, the defendant brings certiorari. 

Judgment of Court of Appeals affirmed. 

Smith, Smith & Bloodworth, of Atlanta, and Boykin & Boykin, of Carrollton, 
for plaintiff in error. 

Smith & Millican, of Carrollton, for defendant in error. 


ADCOCK v. MANDEVILLE MILLS. No. 10918. 
Supreme Court of Georgia. March 26, 1936. 
185 Southeastern Reporter 288. 
3. INSURANCE. 

Person has right to procure insurance on his own life and assign policy to 
another who has no insurable interest in life insured, provided assignment is not 
executed by way of cover for wager policy. 

(For other cases, see Insurance, Dec. Dig. § 121.) 

6. INSURANCE. 

Reduction of original debt to judgment and satisfaction of judgment held not to 
extinguish security afforded by assignment of life policy to secure note executed as 
part of consideration for satisfaction of judgment. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Error from Superior Court, Carroll County; L. B. Wyatt, Judge. 

Interpleader proceeding against M. K. Adcock, administratrix, and Mandeville 
Mills. Judgment for Mandeville Mills, and the administratrix brings error. 

Affirmed. 
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Stanford Arnold, of Newman, and Willis Smith, of Carrollton, for plaintiff in 
error. 

3oykin & Boykin, of Carrollton, for defendant in error. 

Syllabus Opinion by the Court. 

ATKINSON, Justice. 

A life insurance policy was payable to “the executors, administrators, or assigns 
of the insured.” After death of the insured the insurer filed a petition against the 
administratrix and an assignee, admitting liability, and praying that the defendants 
be required to interplead, and that the petitioner be discharged from liability on 
paying into the registry of the court the amount of insurance due under the policy. 
The prayers of the petition were granted without objection. The defendants filed 
separate answers, each asserting right to the fund. At the trial the judge directed 
a verdict in favor of the assignee. A motion for new trial was overruled, and the 
administratrix excepted. 

{1, 2] 1. The objection to admission of evidence as complained of in the first 
special ground of the motion for a new trial failed to state why the quoted words 
appearing on the note rendered the instrument void, and consequently was insuffi- 
cient to raise any question for decision. The complaint that the court erred in 
holding that the note was a valid contract failed to allege wherein the contract was 
invalid, and consequently was insufficient to raise any question for decision. 

[3-6] 2. The movant complains of the direction of the verdict in favor of the 
assignee, because under the pleadings and the evidence the verdict was not demanded, 
and there were issues of fact that should have been submitted to the jury. This 
will be dealt with in connection with the general grounds of the motion for a new 
trial. “One has the right to procure insurance on his own life and assign the policy 
to another, who has no insurable interest in the life insured, provided it be not done 
by way of cover for a wager policy.” Rylander vy. Allen, 125 Ga. 206, 53 S. E. 1032, 
6L. R. A. (N. S.) 128, 5 Ann. Cas. 355; Sprouse v. Skinner, 155 Ga. 119, 116 S. E. 
606; National Life Insurance Co. v. Beck & Gregg Hardware Co., 148 Ga. 757, 98 
S. E. 266. See, also, Clements v. Terrell, 167 Ga. 237 (3) 145 S. E. 78, 60 A. L. R. 
969. The assignment of the policy of insurance was as security for a debt owed by 
the insured to the assignee. The debt was evidenced by three promissory notes, 
and was subsequently reduced to judgment. The judgment was immediately satis- 
fied in consideration of a cash payment of $100 and execution of a promissory note 
due three days after date, made by the insured to the assignee upon a purported 
consideration of “value received.” At the time of its execution the note showed 
upon its face the words: “This note is given to be collected only through proceeds 
of life-insurance policy No. 9482921 issued by New York Life Insurance Company,” 
being the policy which was the subject of assignment. The above-quoted clause 
must be considered as part of the note. Farmers’ Bank of Nashville v. Johnson, 
King & Co., 134 Ga. 486, 68 S. E. 85, 30 L. R. A. (N. S.) 697, 137 Am. St. Rep. 242; 
8 C. J. 191, § 323. The clause limiting collection of the note to proceeds of. the 
policy manifests an intention to preserve the existing security afforded by the 
uncanceled assignment of the policy, and does not, as contended, render the note 
void for indefiniteness, repugnancy, or as an agreement not to collect the note. 
Neither does the clause show the note to be a part of a wagering contract nor a 
contract without consideration. The reduction of the original debt to judgment and 
the satisfaction of the judgment, as indicated above, did not extinguish the security 
afforded by the assignment of the insurance policy. 

[7] 3. Contemporaneously with execution of the new promissory note containing 
the clause above indicated, the insured executed a quitclaim deed “in consideration 
of $5 and other valuable consideration,” purporting to convey to the assignee of 
the insurance policy certain realty on which was a “potato house.” Concerning this 
conveyance and the manner of settling the judgment, the president of the assignee 
corporation, called as a witness for the administratrix of the insured, testified: “I 
know we got possession of the potato house. We gave Adcock [the insured] uo 
credit for the potato house. These notes were settled as follows: We sued on 
them and obtained a judgment, and then Mr. Adcock requested the judgment not 
stand against him, that he had no property and couldn’t pay, and wanted to arrive 
at something where that judgment would not stand against him; and we agreed to 
accept one hundred dollars in cash and the note to be paid out of his life-insurance 
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slicy, and gave us a quitclaim deed to the potato house in which he said he had no 
egal claim whatsoever. And in compliance with that agreement this new note was 
then executed. At the time it was signed it was in same condition as it is now.” 
The foregoing uncontradicted evidence was insufficient to show that the deed was 
made or accepted in satisfaction of the secured debt or to be credited thereon, and 
consequently did not afford ground for charging the value of the property against 
the secured debt. The amount of the debt due on the note exceeded the amount due 
under the insurance policy. 

[8] Applying the principles stated above to the pleadings and the uncontradicted 
evidence, the verdict in favor of the assignee was demanded, and there was no error 
in refusing a new trial. 

Judgment affirmed. 

All the Justices concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. FRANCIS. No. 25182. 
Court of Appeals of Georgia, Division No. 2. April 13, 1936. 
185 Southeastern Reporter 366. 
1. INSURANCE. 

Evidence held not to authorize finding that life insured’s statements that he was 
in good health and had never had heart disease were willfully false and fraudulent 
misrepreseiitations, although there was medical testimony that insured was afflicted 
with chronic myocarditis several weeks later. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE. 
Evidence warranted finding that life insured was in sound health on date of 
delivery of policy providing against liability unless insured was then in sound health. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Suit by S. L. Francis against the National Life & Accident Insurance Company. 
To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Statement of facts by Jenkins, Presiding Justice: 

A policy of life insurance was applied for on August 17, 1933, and was issued, 
without medical examination, on August 21, 1933. The insured died on November 
27, 1933. The policy provided that: “No obligation is assumed prior to the date 
hereof, nor unless on said date the insured shall be alive and in sound health.” 
The application, which was not attached to the policy, contained answers by the 
insured that he was in good health, and had never had heart disease. There was 
evidence going to show that the insured was examined by a physician during the 
first week in September, 1933, for a heart attack. This doctor testified that the 
insured was then afflicted with chronic myocarditis; that at the time of the examina- 
tion he “was not in good health’; and that this condition could be told only by 
“close examination.” There was no testimony from this physician or other sources 
going to show how long this condition had, or had probably, existed. There were 
numerous witnesses for the plaintiff, the beneficiary named in the policy, who testi- 
fied that they were intimately acquainted with the insured; that prior to and at the 
time of the issuance of the policy, the insured was active, strong, and appeared to 
be in robust health. There was evidence that for many years he had never had a 
physician to attend him; that he had never complained of any illness or weakness; 
and that he worked hard and steadily. 

Hendrix & Buchanan, of Atlanta, for plaintiff in error. 

Harwell & Barrett and Lovejoy Harwell, all of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

[1, 2] Under the testimony, a verdict would not have been authorized in favor 
of the defendant on the question of willfully false and fraudulent misrepresentations 
by the insured, and the verdict as rendered in favor of the plaintiff was not without 
evidence to support it on the question as to the good health of the insured at the 
time the policy was delivered. National Life & Accident Ins. Co. v. Smith, 34 Ga. 
App. 242, 129 S. E. 113; National Life & Accident Ins. Co. v. Martin, 35 Ga. App. 
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1, 132 S. E. 120; Pierce v. Life Ins. Co. of Virginia, 50 Ga. App. 337, 341, 178 S. E. 
189; Interstate Life & Accident Ins. Co. v. McMahon, 50 Ga. App. 543, 545, 179 
S. E. 132. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. STROTHER et al. No. 25166. 
Court of Appeals of Georgia, Division No. 2. April 13, 1936. 
185 Southeastern Reporter 373. 
1. INSURANCE. 

Statute providing that concealment of material facts or silence when one party 
has right to expect full communication of facts from other or one party knows that 
other is laboring under delusion with respect to condition of other party may itself 
amount to fraud held applicable to life policies (Code 1933, § 96-203). 

(For other cases, see Insurance, Dec. Dig. § 250[2].) 

2. INSURANCE. 

Misrepresentation in application for life policy as to whether insured had been 
attended by physician would be material, where insurer, if correctly informed, would 
have had opportunity to investigate and ascertain for itself seriousness of ailment 
for which insured was being often treated. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. 

Whether. misrepresentations in application for life policy are material is ordi- 
narily question for jury, but where evidence excludes every reasonable inference, 
except that such misrepresentations were material, no issue is presented upon that 
point for determination by jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE. 

In action on life policy, verdict will be demanded in favor of insurer where 
uncontroverted facts show material misstatement or material or fraudulent con- 
cealment in answers to questions in application. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. 

Failure of insured in application for life policy to disclose information as to 
recent serious illness or to state names of doctor and surgeon who had been treating 
him held to vitiate policy issued thereon, especially where insurer relied entirely on 
statements of insured (Code 1933, § 96-203). 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Action by B. C. Strother and others against the National Life & Accident Insur- 
ance Company. Judgment for plaintiffs, and defendant brings error. 

Reversed. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN v. VANCE. 
No. 25155. 
Court of Appeals of Georgia, Division No. 2. April 13, 1936. 
185 Southeastern Reporter 391. 

1. INSURANCE. eae 

Insured held entitled to recover total disability benefits under combined life 
and disability policy, whether policy was construed with or without agreement for 
exchange excluded from evidence on ground that it was application unattached to 
policy, in view of provisions of agreement (Code 1933, § 56-904). 

(For other cases, see Insurance, Dec. Dig. § 516.) 
z. INSURANCE. 

Insurance policies must be liberally construed in favor of object to be accom- 
plished, ambiguities must be construed against insurer who prepared and proposed 
contract, and conflicting provisions must be construed most favorably to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE. 

Policy providing for $5,000 death benefit, less any indebtedness, and for total 
and permanent disability benefit of one-tenth of value of policy at time of disability 
in ten annual installments, construed with exchange agreement whereby insurer was 
to charge one-half of monthly premium against new policy, amount thereof to be 
deducted from any claim or settlement, entitled insured, when disabled, to deduct 
amount of premium indebtedness from $5,000 and recover balance in ten equal annual 
installments, as against contention that insurer was entitled to deduct entire indebted- 
ness from first annual installments. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Error from Superior Court, Peach County; Malcolm D. Jones, Judge. 

Suit by F. A. Vance against the Eminent Household of Columbian Woodmen. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Affirmed. 


GRAHAM v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
No. 42921. 
ia ' Supreme Court of Iowa. May 5, 1936. 
266 Northwestern Reporter 820. 
INSURANCE. 

Under life policy providing for disability benefits, if insured became totally and 
permanently disabled, insured’s disability which had been total for about ten months, 
but which had terminated by time of trial, held not “permanent” so as to authorize 
recovery, notwithstanding provision that if disability were total and lasted for more 
than three months it was presumed to be permanent. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Mitchell, J., dissenting. 

Appeal from District Court, Scott County; Wm. W. Scott, Judge. 

An action to recover on two insurance policies issued by the defendant. From 
a finding in favor of the plaintiff, the defendant appeals. 

Reversed. 

Cook & Balluff, of Davenport, for appellant. 

Howard E. Kopf and Lane & Waterman, all of Davenport, for appellee. 


RUSHVILLE NAT. BANK OF RUSHVILLE et al. v. STATE LIFE INS. CO. 
No. 26704. 
Supreme Court of Indiana. April 29, 1936. 
1 Northeastern Reporter (2d) 445. 
1. INSURANCE. 

That examining physician inserted number “4” after word “Brothers” in appli- 
cation for life policy, whereas ages and health of only three brothers were stated 
therein, held not ground for holding that insurer waived information concerning 
fourth brother, in view of evidence showing fraudulent concealment of death of 
such brother. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

2. INSURANCE. 

Where policy is issued notwithstanding obvious failure to furnish information 
requested in application, insurer is treated as having impliedly waived such informa- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

3. INSURANCE. 

Good faith of applicant is contemplated where waiver or estoppel to deny waiver 
is enforced against insurer. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. INSURANCE. 


Whether reasonably careful examination of application for life policy by reason- 
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ably prudent man would have disclosed that applicant’s fourth brother was unac- 
counted for held fact question for court in insurer’s equity suit to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE. 

Knowledge of agent and examining physician acting in collusion with applicant 
in concealing facts held not imputable to life insurer. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

6. INSURANCE. 

Doctrine of waiver of ground for cancellation of life policy because not men- 
tioned in cancellation notice held inapplicable, where facts showing such ground 
were not disclosed to insurer until trial of cancellation suit. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

7. INSURANCE. 

Insurer suing to cancel life policy because of concealment of material facts 
held not bound to describe means for accomplishing concealment. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

8 INSURANCE. 
Contention that insurer sought recovery on theory that insured failed to fill in 
rtain information in application for life policy held unsupported by complaint, 
which alleged concealment of material facts; “concealment” implying intention. 
(For other cases, see Insurance, Dec. Dig. § 395.) 
9. INSURANCE. 

Where person has duty to disclose, “concealment” implies deceit, and procure- 
ment of contract, such as life policy, through concealment of facts which one 1s 
bound to disclose, constitutes fraud, justifying cancellation. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

10. INSURANCE. 

Insured held chargeable with knowledge of contents of application for life 
policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

11. INSURANCE. 

In insurer’s suit to cancel life policy, physician’s testimony concerning conver- 
sations with insured when examined at insanity inquest held admissible to establish 
insured’s insanity at time of application, as against contention that insured’s subse- 
quent acts could not impair beneficiary’s rights. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

12. INSURANCE. 

In insurer’s suit to cancel life policy because of concealment of material facts, 
testimony of regular medical examiner concerning his whereabouts on day of exam- 
ination by insured’s family physician held competent to show that regular examiner 
could have been found by good-faith effort to do so. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from Rush Circuit Court; John W. Craig, Special Judge. 

Action by the State Life Insurance Company against the Rushville National 
Bank of Rushville, as trustee, and others. Judgment for plaintiff, and defendants 
appeal. Transferred from the Appellate Court under Burns’ Ann. St. 1926, § 1357, 
cl. 2, as amended by Acts 1933, c. 151, § 1. 

Affirmed. 

Superseding opinion in 197 N. E. 740. 

Owen §S. Boling, of Indianapolis, and Titsworth & Titsworth, of Rushville, for 
appellants. 


John H. Kiplinger, of Rushville, and Milton W. Mangus and Joseph A. 
McGowan, both of Indianapolis, for appellee. 
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WILLIAMSON v. AMERICAN INS. UNION, Inc. Gen. No. 38547. 

Appellate Court of Illinois. First Division. First District. March 2, 1936. 

1 Northeastern Reporter (2d) 541. 
1. INSURANCE. 

Interim certificate issued to holder of fraternal benefit policy by old line insur- 
ance company, which was ‘reinsuring fraternal benefit policies, whereby holder was 
protected in amount equivalent to that provided under fraternal policy until effective 
date of new policy, did not bar defense of suicide in suit on new policy to same 
extent that such defense was barred under fraternal policy. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

2. INSURANCE. : 

Provision in application of fraternal benefit policyholder for new policy with old 
line insurance company which was reinsuring fraternal policies, that policy holder’s 
application for benefit policy should be made part of new policy in consideration of 
waiver of medical examination, meant merely that representations in application for 
fraternal policy concerning physical condition of holder were made part of new 
policy, and did not mean that suicide provision in application for fraternal policy 
was made part of new policy. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

3. INSURANCE. 

Intent and meaning of parties to insurance contract must be deduced from con- 
tract, its subject-matter and purpose, and circumstances of parties when they made 
it, and these considerations must prevail over words of contract, unless such inten- 
tion runs counter to plain sense of binding words of agreement. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Insurance contract containing inconsistent or ambiguous clauses must be con- 
strued in light most favorable to insured or his beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Insurance contract containing inconsistent or ambiguous clauses must be given 
natural interpretation, looking to other provisions of contract and to its general 
object and scope, and it cannot be presumed to have been within intention of parties 
that contract should be given interpretation which would lead to absurd and unreas- 
onable conclusion. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 


Raising defense of suicide in action on life policy containing clause that risk 
of suicide is not assumed is not contesting policy within meaning of incontestable 
clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7. INSURANCE. 

Incontestable clause of life policy creates short statute of limitations, purpose 
of which is to permit insurer to ascertain truth of representations made in appli- 
cation. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

8 INSURANCE. 

In action on life policy containing 2-year suicide clause which limited amount of 
recovery to reserve on policy, and 2-year incontestable clause, insurer could raise 
defense that insured committed suicide within two years of issuance of policy, after 
expiration of 2-year contestability limitation. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Superior Court, Cook County; James F. Fardy, Judge. 

Suit by Jessie Pitkin Williamson against the American Insurance Union, Inc. 
From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 
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Glick & Goldstein and Henning & Baker, all of Chicago, for appellant. 
Paul O’Donnell, of Chicago, for appellee. 


BANKERS LIFE CO. v. PERKINS et al. Gen. No. 38443. 
Appellate Court of Illinois. Third Division. First District. Feb. 19, 1936. 
1 Northeastern Reporter (2d) 712. 
1. INSURANCE. 


Iowa statute providing that member of benevolent assessment life insurance 
company shall have right to change beneficiary unless policy is issued without right 
of revocation held intended to make policy irrevocable without consent of creditor, 
where creditor was named as beneficiary with consent of company (Code Iowa 
1931, § 8694). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Creditor of party insured by Iowa benevolent assessment life insurance company, 
who had agreed to accept as security insured’s certificates of insurance and to 
advance further money and pay premiums thereon, obtained, upon execution of 
agreement, a vested interest in certificates entitling his heirs at law and next of 
kin, upon his death prior to insured’s, to proceeds of certificates as against 
original beneficiary (Code Iowa 1931, § 8694). 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


Appeal from Superior Court, Cook County; John P. McGoorty, Judge. 

Bill of interpleader filed by the Bankers Life Company against Mary B. 
Perkins and the Condon Engineering Company and others, in which Mary B. 
Perkins, and the Condon Engineering Company and others, filed separate cross- 
complaints. A decree of interpleader was entered dismissing plaintiff out of the 
case, and from a decree thereafter entered in favor of the Condon Engineering 
Company, Mary B. Perkins appeals. 

Reversed and remanded, with directions. 

Earl J. Walker, of Chicago, for appellant. 


John E. Van-Natta and J. B. King, both of Chicago, for appellees. 


JOHNSON v. COUNTRY LIFE INS. CO. Gen. No. 8985. 
Appellate Court of Illinois. Second District. April 3, 1936. 
1 Northeastern Reporter (2d) 779. 
1, INSURANCE. 


Where application for reinstatement of life policy did not contain question as 
to whether insured had consulted physician since examination when policy was 
issued, alleged oral answer which insured made to physician’s questions and not 
included in written application for reinstatement could not form basis for claim of 
misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

In action on reinstated life policy, insurer had burden to prove that insured at 
time he executed application for reinstatement was not in good health, and that 
insured knew at time that he was not in good health, where application for rein- 
statement constituted part of original application, which applications and_ policy 
constituted entire contract. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


3. INSURANCE. 

In action on reinstated life policy, whether insured who stated in application 
for reinstatement that he was in good health knew that he was not in good health 
at the time, so as to preclude recovery on policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

4. INSURANCE. 

Reinstatement of policy after default in payment of premiums by performance 
of conditions specified in policy continues in force original policy and does not 
create new one, but insurer may avoid effect of reinstatement by showing that it 
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Life 
was procured by fraud or unfair means or by material false representations or 
warranties. tion 
(For other cases, see Insurance, Dec. Dig. § 365[2].) tendi 
5. INSURANCE. 
Reinstatement of policy is not making of a new contract, and, when reinstated, 
incontestable period runs from date when policy was originally written. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
6. INSURANCE. 
In action on reinstated life policy, portions of answer which alleged that insured 
had made false and fraudulent statements in original application for policy held 
properly stricken, since no new policy was issued and incontestable period ran 
irom date when policy was originally issued. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
7. INSURANCE. 
Whether insured was in good health at time when he applied for reinstatement 
of lapsed life policy, so as not to bar recovery, held for jury. 
Term “good health” means that the applicant has no grave, important, 
or serious disease, and is free from any ailment that seriously affects the 
good soundness or healthfulness of his system, and that mere temporary 
indisposition which does not tend to weaken or undermine constitution at 
date of the policy does not render the policy void. 
(For other cases, see Insurance, Dec. Dig. § 370.) 
Appeal from Circuit Court, Winnebago County; Arthur E. Fisher, Judge. 
Action by J. A. Johnson against the Country Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. 
Affirmed. 
Frank E. Maynard, of Rockford, for appellant. 
Shultz & Reid and Hall & Dusher, all of Rockford, for appellee. 


SCOTT v. NATIONAL RESERVE LIFE INS. CO. No. 32739. 
Supreme Court of Kansas. April 11, 1936. ; 
56 Pacific Reporter (2d) 76. does 
INSURANCE. able 
Whether answer to question in application for life policy, whether applicant and | 
had ever been examined by any life insurance company without policy having been 
issued, was fraudulent, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 608[7].) 
Syllabus by the Court. there 
The evidence given in support of the allegations of the defendant life insurance of d 
company that the answer of the applicant to the question of having ever been 
examined by any life insurance company without a policy having been issued, being 
false and fraudulent, considered, and held that there was sufficient evidence of 
fraud in connection therewith to require the submission of the same to the jury. 
Harvey, J., dissenting. 
Appeal from District Court, Crawford County; Leland M. Resler, Judge. 
Action by Daisy I. Scott against the National Reserve Life Insurance Company, 
wherein defendant filed a cross-petition. From a judgment for plaintiff on 
directed verdict and an order refusing a new trial, defendant appeals. 
Reversed and remanded, with instructions, : 
George F. Beezley, of Girard, and Robert Stone, James A. McClure, Robert Com 
lL. Webb, Beryl R. Johnson, and Ralph W. Oman, all of Topeka, for appellant. 
P. E. Nulton and R. L. Letton, both of Pittsburg, for appellee. 
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COMMONWEALTH LIFE INS. CO. v. WOOD’S ADM’X. Soni 
Court of Appeals of Kentucky. March 17, 1936. 


92 Southwestern Reporter (2d) 351. 
1. INSURANCE. 


In action on life policy, where evidence of absence is sufficient to raise presump- 
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tion of death, burden shifts, and, where there is circumstantial evidence only’ 
tending to rebut presumption, a jury question is made (Ky. St. § 1639). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. 

Relation of stepmother and stepson held not to create an “insurable interest” 
of stepmother in life of stepson. 

(For other cases, see Insurance, Dec. Dig. § 116[2].) 

3. INSURANCE. 

In action on life policy, based on presumption of death arising from absence 
of insured for more than seven years, by beneficiary who had paid premiums and 
attempted to show insurable interest in insured, beneficiary’s testimony that insured 
was indebted to beneficiary held inadmissible (Civ. Code Prac. § 606). 

(For other cases, see Insurance, Dec. Dig. § 649.) 
$4, INSURANCE. 

_Where beneficiary, who paid premiums on life policy, had no insurable interest 
in insured, policy held void ab initio, entitling beneficiary only to premiums paid 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 

\ppeal from Circuit Court, Campbell County. 

\ction by Charles Wood’s administratrix against the Commonwealth Life 
Insurance Company. From an adverse judgment, the defendant appeals. 

Reversed and remanded. 

Joseph P. Goodenough, of Covington, for appellant. 

Charles E. Lester, Jr., of Newport, for appellee. 


DAVIS v. NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON, MASS. 
Court of Appeals of Kentucky. March 27, 1936. 
92 Southwestern Reporter (2d) 822. 
1. INSURANCE. 

“Total disability’ does not mean utter helplessness and “permanent disability” 
does not mean utter hopelessness, and hence, to be “totally and permanently dis- 
abled” within life policy, insured does not have to be entirely dependent on others 
and absolutely without hope of improvement. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Term “total disability” within disability provision of life policy implies that 
there are lesser degrees of disability which are not embraced therein, and extent 
of disability must be “total” before obligation becomes enforceable. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

That insured had arrested case of diabetes which did not prevent him from 
performing usual occupation of storekeeper and postmaster held insufficient to 
establish “total and permanent disability” of insured within disability provision of 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Livingston County. 

Action by Charles L. Davis against the New England Mutual Life Insurance 
Company of Boston, Mass. Judgment for defendant, and plaintiff appeals. 

\ffirmed. 

Wells & Wilson and H. Pate Wells, all of Smithland, and L. B. Alexander, of 
Paducah, for appellant. 

Wm. Marshall Bullitt, Leo T. Wolford, and Robert L. Blackwell, all of 
Louisville, and Charles Ferguson, of Smithland, for appellee. 
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SMITH v. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. No. 16147. 
Court of Appeal of Louisiana. Orleans. April 6, 1936. 
167 Southern Reporter 100. 
1. INSURANCE. 


Where industrial life policy has been in force for 3 years before failure to pay 
premiums, insurer is unable to exercise right of forfeiture, but is required to use 
the accumulated reserve for the purchase of extended insurance under statute 
(Act No. 193 of 1906, § 2, as amended by Act No. 57 of 1932, § 1). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE. 

; Where insurer induced surrender of $500 industrial life policy when extended 
insurance by virtue of accumulated reserves, having a coverage value of $14.40, 
would not have expired for 9 months, for a $300 policy, with a free first premium 
having a value of $1.05, insurer remained liable on $500 policy, since insured did 
not receive equal value in exchange for extended insurance (Act No. 193 of 1906, 
§ 2, as amended by Act No. 57 of 1932, § 1). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, Judge. 

Suit by Mrs. Lue Ethel Smith against the Liberty Industrial Life Insurance 


Company, apneperates, Judgment for the plaintiff, and defendant appeals. 
f irmed, 


GEDDES & MOSS UNDERTAKING & EMBALMING CO., Limited v. 
METROPOLITAN LIFE INS. CO. No. 16341. 
Court of Appeal of Louisiana. Orleans. April 20, 1936. 
167 Southern Reporter 209. 
1. INSURANCE. 


Provision of industrial life policies that any assignment of policy should be 
void held not to preclude assignment of such policies after death of insured. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

2. INSURANCE. 

Facility of payment clause in industrial life policies authorizing payment to any 
person appearing to be equitably entitled to insurance would not preclude suit by 
beneficiary on policies. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. INSURANCE. 

Facility of payment clause in industrial life policies providing for payment of 
insurance to any person appearing to be equitably entitled thereto held not to give 
daughter of insured right of action against insurer on policies. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

4. INSURANCE. ; 

Where daughter of insured after his death assigned her interest in industrial 
life policies, in part of which she was named as beneficiary insurer which paid 
amount of policies to daughter with notice of such assignment held liable to assignee 
of policies, notwithstanding facility of payment clause authorizing payment of 
insurance to any one appearing to be equitably entitled thereto. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, Judge. 

Suit by the Geddes & Moss Undertaking & Embalming Company, Limited, 
against the Metropolitan Life Insurance Company. Judgment for defendant, and 
plaintiff appeals. 

Reversed and remanded. 

Jno. T. Charbonnet, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar and Wood Brown, all of New Orleans, for 
appellee. 
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Mobley v. Universal Life Ins. Co. 


MOBLEY v. UNIVERSAL LIFE INS. CO. No. 16189. 
Court of Appeal of Louisiana. Orleans. April 20, 1936. 
167 Southern Reporter 217. 
INSURANCE. 


Industrial life insurer’s acceptance of nine premiums paid after lapse of policy 
for nonpayment of premiums, without insisting on performance of policy conditions 
required for revival, waived compliance with such conditions and authorized recov- 
ery on policy, despite fact that premium payments were in arrears at insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Josephine Mobley against the Universal Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Jno. A. Smith, Jr., of New Orleans, for appellant. 

R. O. Vorbusch, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit by the beneficiary of an industrial life insurance policy for the 
face value thereof, $153. The suit is defended upon the ground that the policy had 
lapsed at the time of the death of the insured. There was judgment below for 
defendant, and plaintiff appealed. 

The pertinent provision of the policy issued by defendant reads as follows: 
“Grace Period. A grace of four weeks shall be granted for the payment of every 
premium after the first, during which time the insurance shall continue in force. If 
death occur within the days of grace, the overdue premiums shall be deducted from 
the amount payable hereunder, but neither this concession nor the acceptance of any 
overdue premium shall create an obligation on the part of the Company to receive 
premiums which are in arrears over four weeks.” 

A card on which the collection of the weekly premium of 15 cents was recorded 
was offered in evidence, and it indicates the amounts shown below were paid on the 
following dates: 

April 17, 15c June 11, 30c Aug. 18, 15c 
April 24, 15c July 22, 30c Aug. 28, 30c 
May 1, 15e Aug. 11, 30c Sept. 7, 15c 
May 22, 15¢ Aug. 12, 30c 


It is the contention of defendant’s counsel that the premium due under the 
policy was more than four weeks in arrears when the payment of July 22d was 
made, and that it was continuously in arrears thereafter. In other words, the 
policy is said to have been seven weeks in arrears on that date, and the payments 
made from time to time were applied towards reducing the arrears, but were never 
sufficient to bring the policy up to date, with the result, counsel asserts, that though 
nine premiums were paid after the time the policy is said to have lapsed for non- 
payment of premiums, the policy was never reinstated and was never in force after 
July 22d. 

The policy contains the following provision with respect to reinstatement after 
expiration of the grace period: “Revival. Should this policy become void in con- 
sequence of non-payment of the premium it may be revived if not more than fifty- 
two premiums are due, upon payment of all arrears and the presentation of evidence 
satisfactory to the Company of the sound health of the insured, but shall not again 
become in force until five weeks after the date of acceptance of the revival by the 
Company.” 

It is conceded that this provision of the policy was not complied with and that 
the policy was not formally revived in accordance with its terms. Nevertheless, we 
are of opinion that defendant has waived compliance with this provision by conduct 
inconsistent with its terms. In accepting the weekly payments after the date of the 
lapse of the policy for nonpayment of premiums, without requiring evidence of the 
sound health of the insured, the condition mentioned in the policy as uecessary to 
its revival, the defendant cannot now be heard to say that the policy was “out of 
benefit,” though the assured was making more or less regular payments of the 
premium. To hold otherwise would permit the company to receive premium pay- 
ments indefinitely on a policy which would be continuously “out of benefit.” 
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In Anderson v. Life & Casualty Ins. Co., 158 So. 270, 271, we said: “There can 
no longer be any doubt that continued acceptance by an insurer of payments tendered 
as premiums on a lapsed policy must be construed as a waiver of the right of the 
insurer to insist upon formal requirements as to reinstatement or revival. See 
Jones v. First Nat. Life, Health & Acc. Ins. Co., 8 La. App. 691, and Bush v. Liberty 
Industrial Life Ins. Co., Inc., 15 La. App. 269, 130 So. 839.” 

And in Riley v. Life & Casualty Ins. Co. (La. App.) 145 So. 33: “The policy 
sued on was issued May 16, 1927, and the illness, for which the indemnity sued for 
is claimed, occurred on December 9, 1931, so that, according to defendant, for a 
period of more than four years the plaintiff has been paying premiums for sick 
benefits insurance without having had coverage at all. Under the circumstances, 
defendant will be deemed to have waived the provision of the policy relied on, for, 
as was said in Bush v. Liberty Industrial Life Ins. Co., 15 La. App. 269, 130 So. 
839, 840, ‘the company has, by its course of conduct, waived its right to a strict 
compliance with the letter of the contract.’” See, also, Brown v. Peoples Industrial 
Life Ins. Co., 16 La. App. 10, 132 So. 241. 

For the reasons assigned, the judgment appealed from is reversed, and it is 
now ordered that there be judgment herein in favor of the plaintiff, Josephine 
Mobley, and against the defendant, Universal Life Insurance Company, in the full 
sum of $153, with legal interest from judicial demand and all costs. 

Reversed. 


FARMER v. PRUDENTIAL INS. CO. OF AMERICA. No. 5148, 
Court of Appeal of Louisiana. Second Circuit. April 3, 1936. 
167 Southern Reporter 234. 
1. INSURANCE. 

Where right to change beneficiary of life policy is not reserved, beneficiary 
acquires irrevocable, vested right. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 

Where word “not” in clause providing that the “right to change the beneficiary 
has not been reserved by the insured” was typewritten, portion of policy authorizing 
insured to borrow on policy became subordinated to such clause precluding insured 
from borrowing on policy without beneficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

3. INSURANCE. 

Where two clauses of life policy are conflicting, one most favorable to insured 
and his beneficiary will be determined to be the intent of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Insurer making loan to insured which was unauthorized because insured had 
not reserved right to change beneficiary and beneficiary’s consent to loan was not 
procured held liable to beneficiary for full amount of policy where but for the loan 
the reserve would have been sufficient to keep policy in effect until after insured’s 
death. . 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from Third Judicial District Court, Parish of Jackson; E. L. Walker, 
Judge. 

Suit by Mrs. Dettie A. Farmer, as tutrix of the minors, Mildred A. Farmer 
and Gussie Spencer Farmer, against the Prudential Insurance Company of America. 
During the pendency of the suit, Mildred A. Farmer became of age and was made 
a party to the suit. From an adverse judgment, the plaintiff and Mildred A. Farmer 
appeal. 

Judgment reversed and judgment rendered. 

H. W. Ayres, of Jonesboro, for appellant. 

Laycock & Moyse, of Baton Rouge, for appellee. 





Rothermel v. A£tna Life Ins. Co. 


FREY v. GREAT SOUTHERN LIFE INS. CO. No. 5242. 
Court of Appeal of Louisiana. Second Circuit. April 30, 1936. 
167 Southern Reporter 480. 
1. INSURANCE. 

That insured who had suffered a paralytic stroke had for about one month 
attempted to sell an article on a house-to-house canvass basis held not to establish, 
contrary to testimony of medical experts and others, that insured had not been 
“totally disabled” continuously within disability clause of life policy, especially where 
attempt resulted in his being thereafter confined to bed. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Limitation applicable to suit to recover under a forfeited policy held not to pre- 
clude suit for disability benefits under life policy, notwithstanding nonpayment of 
premiums, where insured’s contention and holding of court was that all premiums 
during period should have been paid by insurer pursuant to its agreement (Act No. 
68 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

Where insured’s contention, and court’s finding, was that insured had been con- 
tinuously disabled within meaning of disability clause of life policy throughout con- 
tested period, and that policy had therefore been operative throughout, notwith- 
standing insured’s nonpayment of premiums, insured held not guilty of laches in 
delaying, for nearly seven years, bringing of suit to recover benefits. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Second Judicial District Court, Parish of Bienville; Enos C. 
McClendon, Judge. 

Action by Lloyd Frey against the Great Southern Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wilkinson, Lewis & Wilkinson, of Shreveport, for appellant. 

Goff & Goff, of Arcadia, for appellee. 


ROTHERMEL v. AZTNA LIFE INS. CO. No. 78. 
Supreme Court of Michigan. April 7, 1936. 
266 Northwestern Reporter 404. 
1. INSURANCE. 

In action on group policy, plaintiff, who had only a certificate evidencing insur- 
ance, could invoke provisions of master policy, since they were part of the contract 
of insurance. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE. 

Contracts of insurance prepared by insurer are construed strictly against it and 
favorably to insured, and especially so when provisions involve forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Under group policy terminating insurance on termination of employment, but 
providing that temporarily laid off employee’s insurance should continue until writ- 
ten notice from employer terminating insurance, insurer had burden to show that it 
received notice of cancellation from employer in month before insured employee died. 

(For other cases, see Insurance, Dec. Dig. § 646[1],) 

4. INSURANCE. 

Group policy terminating insurance on termination of employment, but providing 
that temporarily laid off employee’s insurance should continue until written notice 
from employer terminating insurance, held in force during month in which insured 
died, where insured had been temporarily laid off in preceding month, and employer 
had sent cancellation notice to insurer on last day of that month, since court would 
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not presume that notice reached insurer on same day it was mailed, and insurer did 
not produce testimony as to when notice was received. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Wayne County; Allan Campbell, Judge. 

Action by Orlinda Rothermel against the AStna Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Butzel, Eaman, Long, Gust & Bills, of Detroit (Harry F. Moll, of Detroit, 
of counsel), for appellant. 

S. Baer Keidan, of Detroit, for appellee. 

Butze, Justice. 

[1] Albert Rothermel was employed by the Packard Motor Car Company, which 
took out group insurance policies on certain of its employees with defendant and 
made a deduction from their pay every two weeks to apply on the premiums. 
Rothermel received a certificate from defendant showing that under and subject to 
the terms and conditions of such master policies he was entitled to disability and 
life insurance; the latter being in the sum of $2,000 payable, in the event of Rother- 
mel’s death, to his wife, plaintiff herein. On April 6, 1932, Rothermel was “laid 
off.” Deductions were made from Rothermel’s pay for premiums up to the end 
of April, 1932. He died on the 20th day of May, 1932. The certificate received 
by him provided that the life insurance benefits of the policy should cease upon the 
termination of employment or failure to pay premium contributions. He never 
took advantage of the conversion provisions in the policy which ‘permitted him to 
take out insurance for the amount of the policy without further evidence of insura- 
bility if an application was made within thirty-one days after termination of employ- 
ment. The crux of the instant case lies, however, not in the certificate, but in the 
provision found in the master policy, which reads as follows: “The insurance of 
any employee shall automatically cease at the end of the policy month in which pre- 
mium contribution ceases or employment terminates; except that if any employee 
is absent on account of sickness, or injury or is temporarily laid off, granted leave 
of absence, pensioned or retired, his insurance shall continue until the company 
receives written notice from the employer that such insurance shall terminate.” 

Defendant contends that the insured’s rights are limited to the provisions in the 
certificate and that plaintiff may not rely on provisions in the group policy, as they 
only concern defendant and motorcar company. The certificate, however, as it 
states, was issued under and subject to the terms and conditions of the master policy. 
The provisions in the master policy are part of the contract of insurance, and plain- 
tiff may invoke them. All States Life Ins. Co. v. Tillman, 226 Ala. 245, 146 So. 
393: Hardie v. Metropolitan Life Ins. Co. (Mo. App.) 7 S.W.(2d) 746; Thull v. 
Equitable Life Assurance Society, 40 Ohio App. 486, 178 N. E. 850; Metropolitan 
Life Ins. Co. v. Wann (Tex. Civ. App.) 28 S.W.(2d) 196; Metropolitan Life Ins. 
Co. v. Lewis (La. App.) 142 So. 721. 

[2-4] The insured was “temporarily laid off,” within the meaning of the above- 
quoted provision in the master policy. The evidence is positive that, when Rother- 
mel was “laid off,” he was not discharged, but was only temporarily out of employ- 
ment for lack of work, and, when the motor company had new work for him, he was 
to come back. Under date of April 29, 1932, the motor company prepared a notice 
of cancellation as to a large number of employees, including Rothermel. This 
notice was not sent until April 30, 1932. Defendant claims that Rothermel’s insur- 
ance terminated on April 30, 1932, when the notice was sent to the company. How- 
ever, by virtue of the above-quoted provision, if the insurance company did not 
receive notice until the beginning of May, 1932, the insurance would remain in force 
until the end of such policy month. Contracts of insurance prepared by the insur- 
ance company are construed strictly against it and favorably to the insured (Utter 
v. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913; Ruddock v. 
Detroit Life Ins. Co., 209 Mich. 638, 177 N. W. 242), and especially so when the 
provisions involve forfeitures (Lyon v. Travelers’ Ins. Co., 55 Mich. 141, 146, 20 
N. W. 829, 54 Am. Rep. 354; Smith v. Independent Order of Foresters, 245 Mich. 
128, 129, 222 N. W. 166). The burden of proof was upon defendant to show that 
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it received notice of cancellation in the month of April, 1932. Travelers’ Ins. Co. 
y. Conine, 37 Ga. App. 500, 140 S. E. 784. In the ordinary course of business, a 
notice mailed on April 30, 1932, would not be delivered prior to May 1, 1932. We 
cannot presume that notice sent by mail on April 30th would reach defendant the 
same day. Defendant was in full possession of the facts, but did not see fit to 
produce testimony as to when it received the notice. The record is silent as to the 
method by which the notice was sent to defendant, the home office of which is in 
Hartford, Conn. Defendant contends that the notice may have been sent to the 
Detroit office of the company, but the record does not show that the company had a 
Detroit office. We therefore hold that Rothermel’s insurance was in force during 
the month of May, and that the trial court was correct in rendering a judgment 
against defendant insurance company for the amount of the certificate with interest. 

The judgment is affirmed, with costs to the plaintiff. 

North, C. J., and Fead, Wiest, Bushnell, Sharpe, Potter, and Toy, JJ., concur. 


LORENTZ v. ETNA LIFE INS. CO. OF HARTFORD, CONN. No. 30822. 
Supreme Court of Minnesota. April 24, 1936. 
266 Northwestern Reporter 699. 
1. INSURANCE. 


Instruction stating that jury in determining whether employee was totally and 
permanently disabled within disability clause of group policy should consider his 
occupation at time of injury, and his training, schooling, age, and other facts bearing 
upon what work he might fit himself for within a reasonable time, held proper, not- 
withstanding stress placed upon time of accident. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2. INSURANCE. 

“Occupation,” as used in disability clause of group policy providing for dis- 
ability benefits if employee becomes totally disabled and presumably will thereafter 
during life be unable to engage in any occupation or employment for wage or profit, 
held to mean “employment,” that is, either working for wages or for reward 
obtained from one’s own labor in an occupation or vocation, and to involve idea of 
continuity and doing of all things which are essential part of business in which party 
is engaged. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Evidence held to sustain finding that insured, a railroad wrecking engineer, was 
“totally and permanently disabled” within meaning of disability clause of group 
policy, notwithstanding he was able by employment of attendants on salary or com- 
mission basis to run three gasoline filling stations. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

1. The court correctly instructed the jury that, if in an insurance policy, total and 
permanent disability so as to prevent the insured from engaging in any occupation 
and performing any work for compensation or profit meant any occupation similar 
to that in which he was ordinarily engaged before the disability, or one for which 
he mav fit himself within a reasonable time; and to determine whether disabled 
within that meaning consideration should be given to his then occupation, his train- 
ing, schooling, age and all the facts bearing upon what work he might fit himself for 
within a reasonable time. 

2. A requested instruction was properly denied because not applicable under the 
evidence. 

3. The evidence sustains the verdict that plaintiff was totally and presumably 
permanently disabled within the meaning of the insurance policy, thereby maturing 
it; and defendant was not entitled to judgment notwithstanding the verdict. 

Appeal from District Court, Crow Wing County; Graham M. Torrance, Judge. 

Action by William Lorentz against the Atna Life Insurance Company of Hart- 
ford, Conn. From an order denying defendant’s motion in the alternative for judg- 
ment notwithstanding verdict for plaintiff, or a new trial, defendant appeals. 

Affirmed. 
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Wieland & Sullivan, of Brainerd, for appellant. 
Ryan, Ryan & Ryan, of Brainerd, and W. C. Kelehan, of Staples, for respondent. 


PENN MUT. LIFE INS. CO. v. NUNNERY. No. 31967. 
Supreme Court of Mississippi, Division A. April 13, 1936. 
167 Southern Reporter 416. 
1, INSURANCE. 


That insured was drunk once would not indicate that he “used” intoxicating 
liquor to excess. ; 

The word “used” in this connection means “to make use of, especially 
habitually or customarily for a regular custom; to practice or make a 
practice of.” 

(For other cases, see Insurance, Dec. Dig. § 297.) 
2. INSURANCE. 

False representation by insurer’s representative inducing beneficiary of life 
policy to execute release, and on which representation beneficiary was justified in 
relying, would make release ineffective to bind beneficiary, regardless of good faith 
in making representation. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

5. INSURANCE. 

Evidence that release executed by beneficiary of life policy was induced by 
false representation of adjuster that no recovery could be had on policy on ground 
of false answer in application that insured did not drink intoxicants to excess held 
to present jury question, as against contention that misrepresentation was one of 
law. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

6. INSURANCE. 

In action on life policy, evidence held to present jury issue whether beneficiary 
killed insured in necessary self-defense, as against claim that insured was murdered 
by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. INSURANCE. 

Whether insured drank intoxicating liquors “to excess” held for jury as respects 

right to recover on life policy. 


‘ 


The words “to excess” in this connection are equivalent to “excessively” 
or “intemperately.” 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
8. INSURANCE. 


If beneficiary killed insured in self-defense against insured’s unprovoked attack 
with deadly weapon, death was not “accidental” within double indemnity clause of 
life policy. 

Double indemnity clause of the policy provided for payment of double 
amount of face of policy in case of death resulting solely from bodily injuries 
effected directly and exclusively by external, violent, and accidental means, 
and that such double indemnity benefit should not be payable if death resulted 
directly or indirectly from commission of a felony. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
9. INSURANCE. 

If insured did not assault beneficiary of life policy, and gave her no reason to 
believe her life was in danger, or that she was in great bodily harm, beneficiary in 
killing insured would be guilty of murder, and could not recover under double 
indemnity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

10. INSURANCE. 


Where, under evidence, jury could have found only that insured’s death was not 
accidental, or that he was murdered by beneficiary, insurer’s request for directed 
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verdict, as respects right to recover under double indemnity clause of life policy, 
should have been granted. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Washington County; S. F. Davis, Judge. 

Action by Adele Nunnery against the Penn Mutual Life Insurance Company. 
Judgment for plaintiff, and the defendant appeals. 

Reversed in part and rendered. 

Percy & Farish, of Greenville, for appellant. 

Ramsey, Russell and Wynn, Hafter & Lake, all of Greenville, for appellee. 


BRUTON v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEERS. No. 32175. 
Supreme Court of Mississippi, Division B. April 20, 1936. 
167 Southern Reporter 423. 
1. INSURANCE. 

Member of fraternal benefit society, by failing to pay monthly assessment, 
ceased to be a member and ceased to be entitled to benefits under certificate. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

2. INSURANCE. 

Where it was custom of fraternal benefit society on payment of monthly dues 
to mark on receipt therefor amount due for succeeding month, it was duty of 
insured member to pay such amount when it became due or, if deemed incorrect, 
to tender correct amount without any other notice. 

(For other cases, see Insurance, Dec. Dig. § 737.) 

3. INSURANCE. 

Where rights of beneficiary and liability of fraternal benefit society were fixed 
by certificate, constitution and by-laws, and society was brought into court by service 
on its local representative, society could rely on its certificate, constitution, and 
by-laws, notwithstanding it had not constituted insurance commissioner or any other 
person as its process agent. 

(For other cases, see Insurance, Dec. Dig. § 690.) 

Appeal from Circuit Court, Hinds County; J. P. Alexander, Judge. 

Action by Mrs. Carrie Bruton against the Brotherhood of Locomotive Firemen 
and Engineers. From an adverse judgment, plaintiff appeals. 

Affirmed. 

W.H. Cox, of Jackson, for appellant. 

J. Morgan Stevens and J. M. Stevens, Jr., both of Jackson, for appellee. 


KEEN et ux. v. BANKERS MUT. LIFE CO. No. 23644. 
St. Louis Court of Appeals. Missouri. April 7, 1936. 
Rehearing Denied April 28, 1936. 

93 Southwestern Reporter (2d) 85. 


1. INSURANCE. 

That during 8 years that life policy was in force emergency fund was not 
depleted so as to require insurer to exercise right of assessment held not controlling 
on question whether policy was assessment policy forfeitable on default in premium 
(Mo. St. Ann. §§ 5745, 5747, 5749, pp. 4398, 4401, 4403). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

In action on life policy which was claimed by insurer to be on assessment plan 
having no extended insurance value, insurer’s charter and amendments held properly 
admitted to show that insurer possessed powers to make assessments, notwithstand- 
ing policy provided that policy and application should constitute entire contract (Mo. 
St. Ann. §§ 5745, 5747, 5749, pp. 4398, 4401, 4403). 

(For other caes, see Insurance, Dec. Dig. § 152[1].) 

3. INSURANCE. 

On question whether policy was assessment policy, provision for levying of 

additional assessments on policyholders he/d not invalid on ground that no officer 
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was designated to do so, where, under policy, insurer was to make additional assess- 
ment when exigencies of situation required it (Mo. St. Ann. §§ 5745, 5747, 5749, 
pp. 4398, 4401, 4403). 

(For other cases, see Insurance, Dec. Dig. § 124.) 
4. INSURANCE. 

Beneficiaries of life policy which was claimed by insurer to be an assessment 
policy having no extended insurance value could not claim that policyholders were 
not obliged to respond to call for additional premiums or assessments, where con- 
tract was not merely between insured and insurer but was also between insured and 
all other insured (Mo. St. Ann. §§ 5745, 5747, 5749, pp. 4398, 4401, 4403). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

5. INSURANCE. 

Insurer held not precluded from claiming that life policy was an assessment 
policy on ground that clause providing for assessments was hidden in middle of 
paragraph and was calculated to mislead insured, where lines on first page of policy 
were farther apart than those on second page where clause appeared, and type on 
first page was slightly larger than that on second page, but both pages were legible 
(Mo. St. Ann. §§ 5745, 5747, 5749, pp. 4398, 4401, 4403). 


(For other cases, see Insurance, Dec. Dig. § 124.) 


6. INSURANCE. 

Life policy which provided that, if emergency fund should become exhausted, 
policyholders would be required to pay additional premiums, and which policy was 
issued by insurer whose charter authorized insurer to call for additional premiums 
during any premium period if premium provided for would be insufficient to meet 
requirements of policy, held an “assessment policy,” forfeitable on default in pre- 
mium (Mo. St. Ann. §§ 5745, 5747, 5749, pp. 4398, 4401, 4403). 

“Assessment insurance” exists when benefit to be paid is dependent upon 
collection of such assessments as may be necessary for paying the amounts 

to insured. In other words, it is “assessment insurance” if payments to be 

made by insured are not fixed unalterably by contract. On the contrary, an 

“oldline policy” is a contract where the amount to be paid by the insured is 

fixed, the premiums to be paid are unalterable, and the liability incurred by 

the defendant company is also fixed, definite, and unchangeable. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Appeal from St. Louis Circuit Court; Chas. B. Williams, Judge. 

Action by Frank Keen and wife against the Bankers Mutual Life Company. 
From a judgment for defendant, plaintiffs appeal. 

Affirmed. ; 

John P. Griffin, of St. Louis, for appellants. 

Jones, Hocker, Gladney & Jones, of St. Louis, for respondent. 


BARTHEL v. SOVEREIGN CAMP, W. O. W. No. 18457. 
Kansas City Court of Appeals. Missouri. Jan. 6, 1936. 
Rehearing Denied April 6, 1936. 
93 Southwestern Reporter (2d) 285. 
1, INSURANCE. 

Where fratenal benefit certificate issued in 1911 was surrendered in 1929 for 
new certificate providing that it was to bear date of March 1, 1926, loan value of 
certificate for purpose of preventing forfeiture for nonpayment of premiums was 
to be computed as though policy had been issued March 1, 1926. 

The application for the new certificate issued in 1929 provided that such 
certificate should become effective March 1, 1929, and bear the date of 
March 1, 1926, that withdrawal values, if any, on the new certificate would 
be available to insured only after insured had made payments on new certifi- 
cate for three full years from date thereof, and that first payment on new 
certificate was for the month of March, 1929. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE. 
Where fraternal benefit certificate issued in 1911 was surrendered in 1929 for 





Life] Wells v. Equitable Life Assurance Sodiety 347 


new certificate providing that it was to bear date of March 1, 1926, insurer was 
concluded from contending there was not sufficient reserve to give to new cer- 
tificate its purported effect, notwithstanding old certificate did not provide for 
cash or loan value or for paid-up or extended insurance value (Mo. St. Ann. § 5994; 
p. 4567). 

(For other cases, see Insurance, Dec. Dig. § 750.) 
3. INSURANCE. 

Where cash and loan value and paid-up and extended insurance values of 
fraternal benefit insurance increased each month on payment of assessments, such 
values continued to accrue each month after insured ceased paying assessments out 
of his own private funds and insurer began to pay them under automatic premium 
loan provision. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

4. INSURANCE. 

No “default” occurred when insured stopped paying monthly assessments on 
benefit certificate and insurer commenced paying assessments under automatic 
premium loan clause of certificate, so that loan value continued to increase, pre- 
venting default until total consumption of loan value as so increased. 

The automatic premium loan clause provided that, after 36 months 
payments, if any subsequent monthly payment should not be paid on or 
before its due date, and if insured had not prior to such due date selected 
one of options available under nonforfeiture provisions of certificate, asso- 
ciation would, without further action on member’s part, advance amount 
necessary to maintain certificate in force from month to month until accu- 
mulated loans, together with compound interest thereon and any indebted- 
ness due to association should equal cash value of certificate on “date of 
default in the payment of the monthly payments.” Though it might be 
said that there was “default” on insured’s part in the sense that insured 
failed to continue payment of his assessments in ordinary way, there was 
no “default” in sense that policy was ended by nonaction of insured in 
this respect, in view of the fact that payment of premiums was actually 
continued, regardless of source thereof. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

5. INSURANCE. 

Ambiguous clause of benefit certificate should be construed most favorably to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

Appeal from Circuit Court, Henry County; W. L. P. Burney, Judge. 

Action by Minnie M. Barthel against Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff, and defendant appeais. 

Affirmed. 

Harding, Murphy & Tucker, of Kansas City, for appellant. 

E. H. Gamble, of Kansas City, and Charles Hassett, of Clinton, for respondent. 


WELLS v. EQUITABLE LIFE ASSUR. SOC. No. 29477. 
Supreme Court of Nebraska. April 10, 1936. 
266 Northwestern Reporter 597 
1. INSURANCE. 


In action on group certificate, involving presumption of death from unex- 
plained absence, instruction requiring plaintiff to show that insured died before 
he was dropped from rolls as employee, which authorized jury to consider insured’s 
acts, demeanor, words, and conduct as bearing on question of his disappearance and 
alleged suicidal death, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


4. INSURANCE. 

Cause of action on group certificate involving presumption of death from unex- 
plained absence did not accrue until seven years after insured’s disappearance, as 
respects limitation, although plaintiff was required to prove that insured died 
within seven-year period, before insured was dropped from employer’s rolls. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 
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5. INSURANCE. 

In action on group certificate, evidence justified finding that insured, who disap- 
peared on June 7, after threatening suicide, died before June 14, when he was 
dropped from employer's rolls. 

Evidence showed that insured had repeatedly absented himself from 
home without cause, was greatly upset and shocked, refused to eat, and that 

his conduct caused his relatives to fear that he was becoming crazy; that 

he left all his money on dresser and walked away from home about mid- 

night, and was never seen again and never communicated with members 

of his family, for whom he had shown unusual attachment; and that body 

of a man was taken from river in bloated and unrecognizable condition 

about a week later. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 

1. Seven years’ unexplained absence raises the presumption that the missing 
one is dead. 

2. If it is alleged that such death occurred in less than the seven-year period, 
the one so alleging has the burden of proving the fact. 

3. To sustain such burden, facts and circumstances must be shown which 
make it more probable that he came to his death at a particular time than that he 
survived. 

4. In a disappearance case, the cause of action does not accrue until the 
expiration of the seven-year period, at which time the statute of limitations 
begins to run, 

Appeal from District Court, Douglas County; Sears, Judge. 

Suit by Alice Wells against the Equitable Life Assurance Society of the 
United States. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Brown, Fitch & West, of Omaha, for appellant. 

Crofoot, Fraser, Connolly & Stryker, Thomas C. Quinlan, and Leslie F. John- 
son, all of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 

PAINE, Justice. 

This is a suit at law by the widow of an employee of the Union Pacific Railroad 
Company upon a group insurance policy issued by the Equitable Life Assurance 
Society. The jury returned a verdict for $1,660.97, being one year’s wages of 
deceased. The insurance company appeals. 


Samuel F. Wells, aged 47 years, was a steamfitter and worked for many years 
for the Union Pacific Railroad Company at Omaha. A group insurance policy was 
secured and held by the railroad company upon all its employees, and a simple 
certificate based thereon was issued to each employee. 

Mr. Wells gradually developed a mental trouble that was somewhat unusual. 
He had fits of melancholy, and would sit around the house and would not talk. 
He once tried to kill himself by putting a gas tube in his mouth in the basement, 
and also threatened to jump in the river, and mentioned other ways of committing 
suicide, and his condition gradually got worst as time went on. He would some- 
times leave home and remain away for a whole day and tell nobody where he 
went, and at one time was gone two days and two nights. 


The plaintiff had been married prior to her marriage to Samuel F. Wells, and 
had two sons by that marriage, and to one of these sons Mr. Wells became greatly 
attached, and loved him as he would an own son. This young man died very sud- 
denly of pneumonia on March 15, 1925, at the age of 27, and Mr. Wells grieved 
greatly over his death. Mr. Wells was very nervous, and would not eat, and at 
times would not go to bed, would drive around aimlessly in his car, and his mental 
condition became more serious as time went on. The last day that he worked for 
the Union Pacific was Saturday, June 5, 1926. He came home at half past five, 
and the widow of this stepson, having concluded that she did not want to keep 
house any more, had sent back all of this stepson’s furniture and all of the clothing 
and shoes and everything else that belonged to the stepson, and when Mr. Wells 
reached home this was all piled upon the front porch. His: widow. testifies that 
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he went all to pieces, had no control over himself, took the car and went away, 
came back late, would not eat supper, went over to the store, paid the store bill, 
brought back some money and steak, and went away again in the car; would stay 
a while and come back, telling nothing about where he was going; was depressed 
and despondent, and kept making these trips until midnight. Between 4 and 5 
o'clock the next morning, being Sunday, June 6, 1926, he got up and got nothing 
to eat, went out the back door, took the car and drove away, came back about 9 
o'clock, and did not tell where he had been. He would not talk to anybody, 
appeared to be heartbroken, drove away again, and came back about 5 o'clock. 
He refused to eat breakfast or dinner or supper, and gradually acted more depressed. 
He retired about 10 o’clock Sunday night, and about midnight got up, put on his hat 
and coat, and went out the back door. He took no money with him, leaving his 
money on the dresser. He did not take his automobile with him, and the plaintiff 
testifies she never saw him after that time. A little later the widow got up, went 
out to the garage, down in the basement, and looked all around the yard. She 
notified the police station, and had his disappearance broadcast over the radio. He 
had no other relatives, either in Omaha or elsewhere, that the plaintiff ever knew 
of. There was no domestic difficulty in the family of any kind. She investigated 
during the next few months, personally or through friends, at undertaking estab- 
lishments, the body of every man who was found dead. 

The stepson, Frank C. Hazard, a meatcutter, was living at home, and came 
home from work late that Saturday night, June 5, and brought home some chili and 
asked his stepfather if he would help him eat it. He refused, and said he would 
not need anything more to eat. He was wild-eyed, and the stepson was afraid 
he was going crazy. On Sunday night this stepson got home after midnight, and 
his mother sent him out looking for his stepfather; he went around three or four 
blocks, but did not find him. About a week after his stepfather disappeared, he 
testified, he went over to Council Bluffs to see a body which had been taken out of 
the Missouri river, but they told him the body had already been buried because it 
was bloated past recognition. It is undisputed that the records of the Union Pacific 
Railroad Company show opposite the name of Samuel F. Wells, “Dropped 6/14/26. 
Cause—Absent without leave.” 

On September 25, 1933, the plaintiff filed a petition against the Equitable Life 
Assurance Society, alleging many of the facts set out, and, further, that seven years 
had elapsed after the sudden and mysterious disappearance, and alleged that she 
believes the fact to be that Samuel F. Wells died on or about June 6, 1926, and 
praying that she be given a judgment for $2,160, being one year’s wages, with 
interest from the time he disappeared. 

To this an amended answer was field, setting up the fact that said Wells 
terminated his employment with the Union Pacific on June 5, 1926, and that the 
group insurance policy provided insurance upon the life of an employee of said 
railroad company only so long as such person remains in the employment of the 
company, and, further, that the action was barred by the statute of limitations of 
the state of Nebraska. The defendant assigns as grounds of error the admitting 
of the evidence of a fisherman of the finding of a body on June 14, over the objec- 
tions of the defendant, and also the testimony of the stepson, Frank C. Hazard, 
in regard to said matter, and also sets out as error the refusal of the court to 
instruct the jury to return a verdict in favor of the defendant, or to dismiss the 
case for the reason that the evidence was insufficient to sustain a verdict in favor 
of the plaintiff. 


[1] The defendant insists that Wells was not an employee of the Union Pacific 
Railroad Company after June 5, the day he ceased to work, and alleges as error 
the giving of instruction No. 3 by the court on its own motion, setting out, in brief, 
that the presumption of death arises from a continued and unexplained absence of 
seven years where nothing has been heard from him by those who, were he living, 
would naturally hear from him; and then the instruction reads that it is not enough 
to prove that he died at some time during the seven-year period, but instructed the 
jury that plaintiff must go farther than that and present evidence which will pre- 
ponderate and convince the jury as a matter of fact that Wells did come to his 
death prior to June 14, 1926, at which date he was dropped from the rolls as an 
employee of the Union Pacific Railroad Company, and this long instruction closed 
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with these words: “And in considering this question you may consider his acts and 
demeanor, words and conduct to the extent that they are established by a prepon- 
derance of the evidence as being correctly given to you, as bearing on the question 
of his disappearance and claimed suicidal death.” In our opinion, this instruction 
states the law correctly, and was proper under the evidence in this case. 

[2, 3] A number of insurance cases involving disappearance have been before 
this court, one of the most recent being that of Munson v. New England Mutual 
Life Ins. Co., 126 Neb. 775, 254 N. W. 496, 499, in which it was held that the 
presumption of life of an absentee continues for seven years, but after seven years 
of unexplained absence the presumption is that the missing one is not then alive, 
and that such presumption of death after seven years requires that he who asserts an 
absentee is then alive must prove it, but on the other hand, if it is asserted that 
an absentee died in less than seven years, the burden is on the one so claiming to 
prove such fact. It is further held: “To raise the presumption of death at any 
particular time less than the seven-year period, facts and circumstances of special 
peril must be shown which make it more probable that he died at a particular time 
than that he survived.” See 8 R. C. L. 712, § 8; Fredrikson v. Massachusetts 
Mutual Life Ins. Co., 126 Neb. 240, 252 N. W. 802; Yates v. New England Mutual 
Life Ins. Co., 117 Neb. 265, 220 N. W. 285; Warner v. Modern Woodmen of 
America, 124 Wash, 252, 214 P. 161, 34 A. L. R. 87; McLaughlin v. Sovereign 
Camp, W. O. W., 97 Neb. 71, 149 N. W. 112, L. R. A. 1915B, 756, Ann. Cas. 19174, 
79; Rosencrans v. Modern Woodmen of America, 97 Neb. 568, 150 N. W. 630; 
Coe v. National Council of K. & L. of S., 96 Neb. 130, 147 N. W. 112, L. R. A. 
1915B, 744, Ann. Cas. 1916B, 65. 

[4] The defendant insists that, if the plaintiff proved his death to have occurred 
prior to June 14, 1926, then the cause of action was barred by the statute of limita- 
tions. This brings the question squarely before this court as to when the five-year 
statute of limitations began to run in this case. Employee’s certificate No. 40,768, 
which was delivered to Samuel F. Wells, had no requirements about making proof 
of death; but when we examine Exhibit No. 2, being the copy of the original group 
life insurance policy, No. 5,170,023, issued by the defendant company to the Union 
Pacific Railroad Company, and dated August 13, 1921, we find it provides: “And 
on receipt of due proof of the death during said term of any such employee (pro- 
vided this policy is then in force as to such employee).” It is therefore necessary, 
in order to collect on this policy, that due proof of death should be made, and as due 
proof of death cannot be made in a disappearance case until seven years have 
elapsed, then no cause of action accrues until that date. This is well stated in 7 
Couch, Cyclopedia of Insurance Law, 5728, § 1640: “Where it is necessary to rely 
on the presumption of death arising from seven years’ unexplained absence, the 
general rule is that the cause of action accrues at the expiration of the seven-year 
period, so that proofs of loss cannot be made before such expiration, and, in the 
absence of contract or statutory provision to the contrary, limitations run from the 
date thereof; that is, where limitations run from the date of death, and death 
is established by the presumption arising from seven years’ unexplained absence, 
the limitatioh period runs from the date when the presumption of death arose. 
In fact, in case death has to be inferred from seven years’ unexplained absence, 
proof of death cannot be made until the expiration of such period, and conse- 
quently, the statute of limitation does not begin to run until such proofs can be 
made.” This statement is amply supported by decisions cited in the footnotes from 
ee Iowa, Minnesota, Massachusetts, Pennsylvania, Texas, Washington, and 

‘anada. 

In the case of New York Life Ins. Co. v. Brame, 112 Miss. 828, 73 So. 806, 
L. R. A. 1918B, 86, it was said that it was imperative to ascertain when the cause of 
action actually accrued, for the insurance company agrees to pay the amount due on 
the policy immediately upon the receipt and approval of proof of death of the 
insured, and where both the insurance company and the beneficiary were uncertain 
as to the fact of death, it would be harsh, inequitable, and unjust to hold that the 
staute of limitations was applicable. 

It is the opinion of this court that in a disappearance case the cause of action 
does not accrue until the expiration of the seven-year period, for death is then 
established by the presumption then arising, and the limitation period runs from 
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the termination of the seven-year period. 

[5] The last question which arises is this: Granting that proof of loss cannot 
be made until the seven-year period has elapsed, is it then allowable for the jury to 
show by their verdict that in their opinion death occurred prior to June 14, 1926? 
It is the law that the jury have the right to weigh all the evidence and to determine 
the date of death. 

In the instant case, where a man has a permanent job at good wages, and his 
home life is happy and in every way agreeable, but in spite of all this he has shown 
increasing mental disease, had threatened and attempted suicide, and has repeatedly 
absented himself from home without cause, is greatly upset and shocked by a family 
occurrence, after which he does not partake of food and misses several consecu- 
tive meals, his conduct is such as to cause his relatives to fear he is becoming crazy, 
and he leaves all his money on the dresser and walks away from home about mid- 
night on June 6, 1926, and is never seen again, and never communicates with the 
members of his family, for whom he has shown unusual attachment, and a body 
of a man is taken out of the Missouri river in a bloated and unrecognizable condi- 
tion about a week later, the jury would therefore be justified in finding that he died 
prior to June 14, 1926. 

We have examined the entire record, and, finding no prejudicial error, the 
jones is pemaenen, and an attorney fee of $150 allowed in this court. 

Affirmed. 


PENN MUT. LIFE INS. CO. OF PHILADELPHIA v. LINDQUIST et al. 
No. 29518. 
Supreme Court of Nebraska. April 17, 1936. 
266 Northwestern Reporter 600. 
1. INSURANCE. 

False answers, in application for life insurance in regard to matters which are 
shown to be within knowledge of applicant and are material to risk, will support 
equitable action to cancel total disability agreement founded thereon. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

2. INSURANCE. 

Insurer held not estopped from seeking cancellation of total disability agree- 
ment attached to life policy on ground of false statements given medical examiner, 
and attached to written application therefor, by fact that agent who wrote applica- 
tion allegedly knew true facts. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

Incontestability clause in life policy held inapplicable to supplemental total 
disability agreement which specifically provided that, “No other provisions of said 
policy shall be deemed to apply to this agreement” (Comp. St. 1929, § 44-602, 
subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Insurer held entitled to cancellation of supplemental agreement to life policy 
providing for total disability benefits, on ground of false answers made by insured 
to deceive insurer with regard to insured’s health (Comp. St. 1929, § 44-602, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

1. False answers by the applicant in an application for life insurance, in regard 
to matters which are shown to be within the knowledge of the applicant and are 
material to the risk, will support an equitable action to cancel a total disability 
agreement founded thereon. 

2. An insurance company is not estopped from seeking the cancellation of a 
total disability agreement attached to the policy on the ground of false statements 
given the medical examiner, and attached to the written application therefor, by 
the fact that the agent who wrote the application for the policy may have known the 
true facts. 

3. The incontestability clause in the policy itself was not applicable to the total 
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disability agreement in this case by reason of its terms and the Nebraska law as 
set out in subdivision 5, § 44-602, Comp. St. 1929. 

Appeal from District Court, Douglas County; Hastings, Judge. 

Action by the Penn Mutual Life Insurance Company of Philadelphia against 
Karl E. Lindquist and another. From a judgment, defendants appeal. 

Affirmed. 

Brown, Fitch & West, of Omaha, for appellants. 

Montgomery, Hall & Young, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 


WEDDLE v. PRUDENTIAL INS. CO. OF AMERICA. No. 29639. 
Supreme Court ot Nebraska. April 15, 1936. 
266 Northwestern Reporter 624. 
1. INSURANCE. 

A facility of payment clause in an industrial policy providing that insurer 
may pay benefits to any relative or to any person appearing to it equitably 
entitled thereto instead of to beneficiary, generally does not give such a third 
party the right to maintain action to compel insurer to make payment to him. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE. 

Election of insurer to pay amount due under insurance policy according 
to provisions of a facility of payment clause discharges insurer from liability. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

4. INSURANCE. 

Provisions of industrial policy that it should not take effect unless insured 
was in good health upon date of issuance was a condition precedent without 
compliance with which there was no liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

5. INSURANCE. 

Where sound health at time of issuance of industrial policy was condition 
precedent to assumption of liability by insurer, plaintiff had burden of proving 
such state at such time. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

6. INSURANCE. 

Delivery of industrial policy, acceptance of premiums, and treatment of 
policy by insurer and insured as a contract raised presumption that insured was 
in sound health on date of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE. 

_ Presumption that insured was in sound health on date of issuance of indus- 
trial policy arising from delivery of policy, acceptance of premiums, and treat- 
ment of policy by insurer and insured as a conflict was sufficient to sustain 
burden of proof of sound health resting upon plaintiff until insurer produced 
evidence to rebut it. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

8. INSURANCE. 

_Burden of proving as a defense that insured at date of issuance of industriai 
policy was not in sound health was upon insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

9, INSURANCE. 

Where industrial policy provides that it shall not take effect if on date 
thereof the insured be not in sound condition but that premiums shall be 
returned, insurer, to defend under such provision, must allege and prove return 
or a tender of premiums. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Syllabus by the Court. 
1. A “facility of payment” clause in an industrial insurance policy providing 
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in substance that the insurer may pay the benefit to any relative by blood or 
connection by marriage, or to any person appearing to it equitably entitled 
thereto instead of the beneficiary, generally does not give such a third party 
the right to maintain an action to compel insurer to make payment to him. 

2. The election of the insurer to pay the amount due under a policy accord- 
ing to the provisions of a “facility of payment” clause, which provides in sub- 
stance that payment to a relative or any other person equitably entitled to the 
fund shall satisfy all claims thereunder, discharges the insurer from liability. 

3. Where an insurer successfully defends an action brought by a third person 
to recover under the “facility of payment” clause, alleging that he is equitably 
entitled to the fund, the liability of the insurer is not thereby discharged. 

4. A provision that a policy shall not take effect unless the insured is in good 
health upon the date of issuance is a condition precedent without which there is no 
liability under the policy. 

5. The plaintiff has the burden of proving that the insured was in sound health 
on the date of the policy, where sound health at the time of issuance is a condition 
precedent to the assumption of liability by the insurer. 

6. The delivery of a life policy, the acceptance of premiums, and the treatment 
of the policy by the insurer and the insured as a contract raises a presumption that 
insured was in sound health on the date of the policy. 

7. The burden of proving as a defense that insured at the date of the policy 
was not in sound health is upon insurer. 

8. Where a policy of life insurance provides that it shall not take effect if on 
the date thereof the insured be not in sound health, but the premiums shall be 
returned, the insurer to defend under this provision, must allege and prove a return 
or a tender of the premiums. 

Appeal from District Court, Douglas County; Thomsen, Judge. 

Action by Helen Rogers Weddle, administratrix of the estate of Louis Rogers, 
deceased, against the Prudential Insurance Company of America. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Hall, Young, & Williams, of Omaha, for appellant. 

Max Fromkin and Kelso A. Morgan, both of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Eberly, Day, Paine, and Carter, JJ. 

Day, Justice. 

The plaintiff, as administratrix of her deceased husband’s estate, seeks to 
recover upon two policies of industrial insurance issued by the defendant. At the 
close of all the testimony, the trial court directed a verdict in favor of plaintiff 
for the amount of the policies, $532, and interest. The insurance company appeals, 

The policies provide that the company, in consideration of the payment of the 
premium, will pay immediately upon proof of death of the insured during the con- 
tinuance of the policy the amount specified “to the executors or administrators of 
the insured, unless payment be made under the provisions of the next succeeding 
paragraph.” : 

The next succeeding paragraph provides for “facility of payment” as follows: 
“It is understood and agreed that the said company may make any payment or 
grant any nonforfeiture provision provided for in this policy to any relative by 
blood or connection by marriage of the insured, or to any person appearing to said 
company to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured, for his or her burial, or for any other purpose, and the 
production by the company of a receipt signed by any or either of said persons 
or of other sufficient proof of such payment or grant of such provision to any or 
either of them shall be conclusive evidence that such payment or provision has 
been made or granted to the person or persons entitled thereto, and that all claims 
under this policy have been fully satisfied.” 

The insurance company alleged as a defense that, under the “facility of pay- 
ment” clause, it had elected, because of an oral agreement with insured, to treat 
Gus Rogers, brother of the insured, as the beneficiary. It is asserted that this 
agreement was made because was indebted to Gus Rogers and that said brother 
paid the premiums. It was also alleged that Gus Rogers brought an action against 
the company which resulted in a judgment in favor of the company, which is a bar 
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to this action. The trial court upon motion of plaintiff struck the paragraphs con- 
taining these allegations from the defendant’s answer. This is assigned as error. 

The “facility of payment” clause provides that the company may or may not 
elect to pay to another equitably entitled to the benefit, rather than the beneficiary 
named in the policy. These industrial policies are written for small amounts and 
for small premiums. The “facility of payment” clause is to permit payment by 
the insurance company to one who has advanced money for the benefit of the 
insured. Sometimes the amount of the policy is insufficient to pay the expense of 
administration of the deceased’s estate. Has a third person a right of action against 
the insurance company under the “facility of payment” provision? This question 
has generally been answered in the negative by the courts. 

[1] A facility of payment clause in an industrial insurance policy providing in 
substance that the insurer may pay the benefit to any relative by blood or connec- 
tion by marriage, or to any person appearing to it equitably entitled thereto instead 
of the beneficiary, generally does not give such a third party the right to maintain an 
action to compel insurer to make payment to him. 

A careful annotator gives this as the general rule and cites Williard v. Pruden- 
tial Ins. Co., 276 Pa. 427, 120 A. 461, 28 A. L. R. 1348 and Lewis v. Metropolitan 
Life Ins. Co., 178 Mass. 52, 59 N. E. 439, 86 Am. St. Rep. 463. 

[2, 3] However, the right of such a third party to maintain an action has been 
sustained in a few instances. We are inclined to follow the majority rule as 
announced herein as far as applicable to this case. The situation presented here 
is not similar to any other reported case. Under the terms of these policies, the 
administratrix as named beneficiary is entitled to maintain this action. Can that 
right be foreclosed by another equitably entitled to the fund, under the facility of 
payment clause, prosecuting an action against the company which resulted in a 
judgment for the company, except that it was required to return the premiums? It 
cannot be. The third party did not have a right to maintain the action. The 
administratrix did have that right. Under the terms of the policy, only the payment 
of the benefit to a third person equitably entitled to the fund would relieve the 
insurance company. The company may elect to pay to such a person and be relieved 
of liability. But it cannot elect not to pay and secure its release from such a party 
under the facility of payment clause. 

The administratrix as beneficiary is entitled to maintain an action upon the 
policy. She cannot be deprived of this right by an action to which she is not a 
party. The defendant insists that, since the judgment against it was for the return 
of the premiums, and it elected to pay this judgment, it has been discharged, since 
this is all that is due under the policy. The election of the insurer to pay the 
amount due under a policy according to the provisions of a facility of payment 
clause which provides in substance that payment to a relative or any other person 
equitably entitled to the fund shall satisfy all claims thereunder discharges the 
insured from liability. But where an insurer successfully defends an action brought 
by a third person to recover under the facility of payment clause, alleging that he 
is equitably entitled to the fund, the liability of the insurer is not thereby discharged. 

[4] The other defense interposed by the defendant to this cause of action is 
founded upon the “Preliminary Provision” of the policy, which provides that the 
policies shall not take effect if on the date of issuance the insured be not in sound 
health. It is alleged in the answer that on said date the insured was not in sound 
health. A provision that a policy shall not take effect unless the insured is in good 
health upon the date of issuance is a condition precedent without which there is no 
liability under the policy. See Van Dahl v. Sovereign Camp, W. O. W., 130 Neb. 
181, 264 N. W. 454; Fondi v. Boston Mutual Life Ins. Co., 224 Mass. 6, 112 N. E. 
612; Anders v. Life Insurance Clearing Co., 62 Neb. 585, 87 N. W. 331. 

[5-7] Does the burden of proving that the insured was in sound health at the 
date of the policy rest upon the plaintiff? There are cases which hold that such 
burden is upon the plaintiff where sound health is a condition precedent to the 
assumption of risk by the insurance company. However, the delivery of a life 
policy, and the acceptance of premiums, and the treatment of the policy by the 
insurer and the insured as a contract raises a presumption that insured was in sound 
health on the date of the policy. This presumption is sufficient to sustain the 
burden of proof resting upon the plaintiff until the insurer introduces evidence to 
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rebut it. 1 Cooley, Briefs on Insurance (2d Ed.) 668; Ruggiro v. Prudential Ins. 
‘o., 113 N. J. Law, 561, 174 A. 882; Mohr v. Prudential Ins. Co., 32 R. I. 177, 78 
A, 554. 

This is not in conflict with the rule that the plaintiff has the burden of proving 
that the insured was in sound health on the date of the policy, where sound health 
at the time of issuance is a condition precedent to the assumption of liability by the 
insurer. Fondi v. Boston Mutual Life Ins. Co., supra. This rule is suggested at 
least by Anders v. Life Insurance Clearing Co., supra. 

[8] Now, in this case, the policy was delivered and nine weekly premiums were 
paid to insurer. The policy was issued, delivered, and the premiums were all paid 
at the time the insured died. The insurer raised the issue that insured was not in 
sound health by its answer. The burden of proving that defense was, in face of the 
presumption, upon the defendant. The burden of proving as a defense that insured 
at the date of the policy was not in sound health is upon insurer. Layne v. Spot 
Cash Ins. Co., 136 Kan. 541, 16 P.(2d) 484; Western & Southern Life Ins. Co. v. 
Spencer, 95 Ind. App. 281, 179 N. E. 794; Mid-Continent Life Ins. Co. v. House, 156 
Okl. 282, 10 P.(2d) 718. 

[9] The preliminary provision also provides that, if the insured is not’ in good 
health at the date of issuance, the premiums paid shall be returned. The premiums 
have not been returned or tendered to the beneficiary in this case. 

Where a policy of life insurance provides that it shall not take effect if on the 
date thereof the insured be not in sound health, but the premiums shall be returned, 
the insurer, to defend under this provision, must allege and prove a return or a 
tender of the premiums. Metropolitan Life Ins. Co. v. Moore, 117 Ky. 651, 79 
S. W. 219. 

Other assignments of error relate to the exclusion of evidence by the trial 
court. It is sufficient to state that an examination does not reveal any reversible 
error in this connection. To discuss each alleged error would be to restate well- 
established rules of law applicable thereto and would unduly and unnecessarily 
extend this opinion. 

While this case involves less than $600. it has been ably and vigorously con- 
tested. The plaintiff has been represented by able and experienced lawyers. 
Important new questions of law have been presented both by briefs and oral argu- 
ments. The appellant’s brief states that the case is important because of the large 


number of such policies in force in this state. The plaintiff is awarded attorney's 
fees in this court in the sum of $200. 
Affirmed. 


KELLY v. PRUDENTIAL INS. CO. OF AMERICA. No. 29660. 
Supreme Court of Nebraska. April 30, 1936. 
266 Northwestern Reporter 757. 
1. INSURANCE. ve oo ; 

Insurance policy must be considered as containing provisions required by 
statute to be included therein. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE. 

Where insured borrowed full cash value of life policy, made no further 
premium or interest payments, and remaining loan value would not have paid 
accrued premiums and interest, policy lapsed, and insured was entitled only 
to extended insurance (Comp. St. 1929, § 44-602, subd. 8). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. 

Insurance policy should be construed most favorably to insured, but courts 
cannot make contracts for parties. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Syllabus by the Court. 
An insurance policy must be considered as containing provisions required by 
stat a to be included in it. , 

2. Where the insured borrowed the full cash value of a life policy, made no 

further premium or interest payments, and the remaining loan value would not have 
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paid accrued premiums and interest, the policy lapsed and insured was entitled only 
to extended insurance. 

3. An insurance policy should be construed most favorably to the insured, but 
courts cannot make contracts for parties. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Patrick C. Kelly, administrator of the estate of Thomas Kelly, 
deceased, against the Prudential Insurance Company of America. From a judg- 
ment for plaintiff on directed verdict, defendant appeals. 

Reversed and cause dismissed. 

Hall, Young & Williams, of Omaha, for appellant. 

Emmett L. Murphy and K. G. Harvey, both ofOmaha, for appellee. 

Heard before Goss, C. J., and Good, Eberly, Day, Paine, and Carter, JJ. 


McGINLEY v. JOHN HANCOCK MUT. LIFE INS. CO. 
SAME v. METROPOLITAN LIFE INS. CO. 
Supreme Court of New Hampshire. Sullivan. April 7, 1936. 
184 Atlantic Reporter 593. 
1. INSURANCE. 

Construction of words in policy presents question for court and not for jury 
as to what a reasonable person in insured’s position would understand words to 
mean, and in answering question, an external standard is to be adopted, and no 
presumption is to be indulged in for the benefit of either party. 

(For other cases, see Insurance, Dec. Dig. §§ 146[3], 668[3].) 

2. INSURANCE. 

Terms “accidental” death and death by “accidental means” as employed in life 
policies have different meanings, “accidental” alone referring to either cause or 
result, and use of word “means” in conjunction with “accidental” limiting its mean- 
ing to cause alone. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Insured who died unexpectedly and suddenly as result of knowingly, voluntar- 
ily, and without error or mistake drinking beverage of alcohol and ginger ale died 
by “accident,” but death was not a death through “external, violent and accidental 
means” so as to allow recovery under double indemnity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Transferred from Superior Court, Sullivan County; Lorimer, Judge. 

_, Actions in assumpsit by James E. McGinley against the John Hancock Mutual 
Life Insurance Company and against the Metropolitan Life Insurance Company. 
Question of defendants’ rights to orders of nonsuit was transferred without ruling. 

Defendants’ motions for nonsuit granted, and judgments rendered for 
defendants. 

Assumpsit, on policies of life insurance. Facts agreed. 

The plaintiff is the beneficiary named in the policies which were issued on the 
life of his deceased wife. These policies each contained a clause to the effect that 
the insurer would pay double indemnity in the event that the insured should die 
“through external, violent and accidental means.” She died of acute alcoholism 
after consuming an unknown quantity of a beverage consisting of alcohol and 
ginger ale. 

After her death, the defendants paid the face amounts due under the policies, 
but declined to pay under the double indemnity clauses. These suits were instituted 
to collect under those clauses. ; 

The question of the defendants’ rights to orders of nonsuit was transferred by 
Lorimer, ]., without ruling. 

John H. Leahy, of Claremont, for plaintiff. 

Demond, Woodworth, Sulloway, Piper and Jones, and Jonathan Piper, all of 
Concord, for defendants. 

Woopsury, Justice. 

[1] The problem presented is one of the construction or meaning to be given to 
the words of a contract of insurance. This presents a question, not for the jury, 
but for the court. Hening, N. H. Dig. Tit. Contract, p. 284. And in answering this 
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question, an external standard is to be adopted, no presumption being indulged in 
for the benefit of either party. The question is: What would a reasonable person 
in the position of the insured understand the words of the policy to mean? Duhaime 

Prudential Ins. Co., 86 N. H. 307, 167 A. 269, and cases cited. In other words, 
would the hypothetical reasonable man describe a death from acute alcoholism as 
one caused by “external, violent and accidental means?” 

At the outset it is to be noted that what the decedent did she did knowingly, 
voluntarily, and without error or mistake on her part. She drank what she intended 
to drink in the quantity intended, and the beverage did not, unknown to her, con- 
tain any poisonous substance. What was unforeseen, unexpected, and sudden was 
the effect of that beverage upon her. From this it can be said that she died 
accidental death, because that term may be applied to either cause or result (Guay 
v. Brown Co., 83 N. H. 392, 394, 142 A. 697, 60 A. L. R. 1284), but it does not 
necessarily follow from this that she can be said to have died “through external, 
violent and accidental means.” 

The above-quoted words are not uncommon in insurance policies and have 
frequently been the subject of litigation. The results of this litigation, however, 
are anything but uniform. Some courts seem to regard the words “accidental 
means” and the word “accidental” as synonymous. Schleicher v. General Accident, 
Fire & Life Assurance Corporation, 240 Ill. App. 247, and cases cited; Fort Worth 
Mut. Benev. Ass’n v. Miller (Tex. Civ. App.) 280 S. W. 338: Ross v. International 
Travelers’ Ass’n (Tex. Civ. App.) 283 S. W. 621; Mutual Life Ins. Co. v. Dodge 
(C. C. A.) 11 F.(2d) 486, 59 A. L. R. 1290; re v. Pacific Mut. Life Ins. Co., 
32 Wash. 132, 72 P. 1028, 63 L. R. A. 425, 98 Am, St. Rep. 846. Other courts while 
recognizing that their meaning is not the same, aoe that distinction as either tech- 
nical and inconsequential, or else as an unwise one to draw. Carter v. Standard 
Accident Ins. Co., 65 Utah 465, 238 P. 259, 41 A. L. R. 1495. See, also, the dissent- 
ing opinion of Cardozo, J. in Landress v. Phoenix Mut. Life Ins. Co., 291 U. S. 491, 
498, 54 St. Ct. 461, 463, 78 L. Ed. 934, 90 A. L. R. 1382, in which he says: “The 
attempted distinction between accidental results and accidental means will plunge 
this branch of the law into a Serbonian Bog.” 

The weight of authority, however, is that there is a substantial difference in the 


meaning of the words. The leading cases supporting this majority rule are from 
the Supreme Court of the United States. United States Mut. Accident Ass’n v. 


Barry, 131 U. S. 100, 9 S. Ct. 755, 762, 33 L. Ed. 60; 


: Landress v. Phoenix Mut. Life 
ns. Co., supra. 


In the earlier of these cases the insured died as a result of an internal injury 
sustained when he voluntarily jumped a distance of four or five feet from a plat- 
form onto the ground. At the trial it was left to the jury to say whether or not 
there was “anything accidental, unforeseen, involuntary, unexpected, in the act of 
jumping, from the time the deceased left the platform until he alighted on the 
ground.” And “Did he accomplish just what he intended to, in the way he intended 
to?” “Did his feet strike the ground as he intended or expected, or did they not? 
Did he or not miscalculate the distance, and was there or not any involuntary 
turning of the body in the downward movement, or in the act of alighting on the 
ground ?” 

The court sustained these instructions in the following words: “The court prop- 
erly instructed them that the jumping off the platform was the means by which the 
injury, if any was sustained, was caused; that the question was whether there was 
anything accidental, unforeseen, involuntary, unexpected, in the act of jumping, 
from the time the deceased left the platform until he alighted on the ground; that 
the term —— il’ was used in the policy in its ordinary, popular sense, as mean- 
ing ‘happening by chance, unexpectedly taking place, not according to the usual 
course of things, or not as expected; that if a result is such as follows from ordin- 
ary means, voluntarily employed, in a not unusual or unexpected way, it cannot be 
called a result effected by accidental means; but that if, in the act which precedes 
the injury, something unforeseen, unexpected, unusual, occurs which produces the 
injury, then the injury has resulted through accidental means.” 

In the second case cited above the insured died of sunstroke while playing golf. 
The court there said: “But it is not enough, to establish liability under these 
clauses, that the death or injury was accidental in the understanding of the average 
man—that the result of the exposure ‘was something unforeseen, unexpected, ex- 
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traordinary, an unlooked-for mishap, and so an accident,’ * * * for here the 
carefully chosen words defining liability distinguish between the result and the 
external means which produces it. The insurance is not against an accidental 
result. The stipulated payments are to be made only if the bodily injury, through 
unforeseen, is effected by means which are external and accidental.” To the same 
effect seen Barnstead v. Commercial Travelers’ Mut. Accident Ass’n, 204 App. Div. 
473, 198 N. Y. S. 416; Kimball v. Massachusetts Accident Co., 44 R. I. 264, 117 A. 
228, 24 A. L. R. 726; New Amsterdam Cas. Co. v. Johnson, 91 Ohio St. 155, 110 
N. E. 475, L. R. A. 1916B, 1018; Parker v. Provident Life & Accident Ins. Co., 
178 La. 977, 152 So. 583; Ogilvie v. AEtna Life Ins. Co., 189 Cal. 406, 209 P. 26, 
26 A. L. R. 116; Kendall v. Travelers’ Protective Ass’n, 87 Or. 179, 169 P. 751; 
Hesse v. Travelers’ Ins. Co., 299 Pa. 125, 149 A. 96; Henderson v. Travelers’ Ins. 
Co., 262 Mass. 522, 160 N. E. 415, 56 A. L. R. 1088; Joyce on Insurance (2d Ed.) § 
2863; Cooley, Briefs on Ins. (2d Ed.) vol. 6, p. 5253 et seq., and cases cited. 

[2] We are of the opinion that the majority rule as expressed in the above 
cases is supported by the better reason. To give the same effect to the phrase “acci- 
dental means” as to the word “accidental” is to ignore the presence of the word 
“means.” This word, however, should not be ignored because, in construing a 
contract or other written instrument, we must assume that the words used were 
used advisedly and for the purpose of conveying some meaning. Words are only 
to be ignored or regarded as surplusage when to do otherwise would be either to 
render the document insensible or else to produce a result obviously at variance 
with its clear intention or purpose. Such a course is not forced upon us in the 
instant case. Effect may readily be given to the word “means,” and we perceive no 
reason for not giving it effect. Although the word “accidental” standing alone 
may refer to either cause or result, as pointed out above, the use of the word 
“means” in conjunction with it clearly limits its meaning to cause alone. The word 
can serve no other purpose. 

[3] From this it follows that death supervening as an unforeseen, unexpected, 
and unusual result of acts done knowingly, voluntarily, and without error or mistake 
as to external agencies, although a death by accident is not a death “through exter- 
nal, violent and accidental means.” 

The only cases squarely in point which have come to our attention are Mehaffey 
v. Provident Life & Accident Ins. Co., 205 N. C. 701, 172 S. E. 331, Calkins v. 
National Travelers’ Ben. Ass’n, 200 Iowa 60, 204 N. W. 406, 41 A. L. R. 363, and 
Naggy v. Provident Life & Accident Ins. Co., 218 Towa 694, 255 N. W. 526. These 
cases all reach the same conclusion as that reached in the one at bar, but it is to be 
noted that in both of the Iowa cases the beverage contained a poisonous substance 
known as fusil oil, a fact, apparently, not considered by that court to be of any 
importance in either case. 

The defendants’ motions for nonsuit ought to be granted. 

Judgments for the defendants. 

All concurred 


GREVE v. CENTURY COUNCIL, NO. 100, JR., O. U. A. M. 
Circuit Court of New Jersey, Mercer County. Feb. 28, 1936. 
184 Atlantic Reporter 626. 
INSURANCE. 


Although member of benefit society was not suspended because of nonpayment 
of dues, death benefits were not recoverable, where member’s dues, more than thir- 
teen weeks in arrears, were not paid up for four weeks prior to:member’s death 
caused by illness from which member suffered at time arrearage was paid, as 
required by by-laws, notwithstanding society accepted payment eleven days before 
member’s death. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

Action by Anna Greve against the Century Council, No. 100, Jr., O. U. A. M. 

Judgment for the defendant. 

William Reich, of Trenton, for plaintiff. 

Katzenbach, Gildea & Rudner, of Trenton, for defendant. 
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FINKELSTEIN v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. April 3, 1936. 
286 New York Supplement 779. 
1. INSURANCE. 


In action for benefits provided by life policy in event insured became totally 
disabled so as to be wholly prevented from engaging in any occupation or employ- 
ment for wage or profit, charge predicating recovery on finding that insured, a 
glazier, was unable to perform work of glazier or similar work, held error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Appellate Term, First Department. 

Action by Richard H. Finkelstein against the John Hancock Mutual Life Insur- 
ance Company. From. a determination of the Appellate Term affirming a judgment 
of the Municipal Court, Borough of Manhattan, First District, entered on a verdict 
in favor of plaintiff for $528.94 with interest, defendant appeals by permission of 
the Appellate Division of the Supreme Court. 

Reversed, and a new trial ordered. 

Argued before Martin, P. J., and McAvoy, O’Malley, Dore, and Cohn, JJ. 

Tanner, Sillcocks & Friend, of New York City (William B. Moore, of New 
York City, of counsel), for appellant. 

Sol S. Perlow, of New York City (David Perlow, of New York City, on the 
brief), for respondent. 

James O'MALLEY, Justice. 

Here is involved the construction of disability provisions in a policy of life 
insurance. Plaintiff's right to recover is predicated on a provision which gives him 
certain rights in the event that he has “become totally disabled as the result of 
bodily injury or disease so as to be wholly prevented thereby from engaging in 
any occupation or employment for wage or profit * * *.” 

Plaintiff is a glazier by trade. He has never been engaged in any other 
business or occupation. While handling a heavy pane of plate glass, he sustained 
a serious injury to his right arm. His proof was sufficient to justify a finding that 
due to such injury he can no longer perform his work as heretofore. He did not 
show, however, that he could no do some of his former work or that he was unable 
to do some work of other nature. 

{1, 2] With respect to the interpretation to be placed upon the clause of the 
contract above quoted, the court charged: 

“Of course, the law does not mean that if a person was doing glazing work, 
that he cannot get some other work; but it must be work of a similar nature. In 
other words, you cannot ask a glazier to be a manager of a department store or 
manager of some other business, or earn a livelihood in something which he knows 
nothing about. He is obliged to obtain similar employment, and if he is unable to 
perform that kind of employment—that is the question which you are to determine 
—then under those circumstances he is entitled to the benefit of his contract of 
insurance and he is entitled to recover * * *, 

“You are to gather from all the evidence in the case whether there is a per- 
manent total disability. If you find that there is, and that the plaintiff is unable 
to continue in his occupation, then there must be a recovery.” 

To this the defendant duly excepted. 

In our opinion the charge was erroneous. In interpreting recently words 
of similar import, this court, speaking through Mr. Justice Martin (now Presid- 
ing Justice), held that to recover an insured must prove not only that he has 
been prevented by injury from following his usual calling, but that he is unable 
by reason of the injuries from finding work in some other profitable employ- 
ment. Garms v. Travelers’ Insurance Company, 242 App. Div. 230, 273 N. Y. S. 
39,-affirmed 266 N. Y. 446, 195 N. E. 147. 

Nor was this error cured by the court’s subsequent acceding to a request on 
the part of defendants counsel. This was to the effect that plaintiff would not 
be entitled to recover if the jury found that he was reasonably able to engage in 
any occupation for wage. Subsequently, however, the court granted over 
defendant’s exception a request on the part of plaintiff’s counsel to charge that 
plaintiff would be entitled to recover if the jury found that he had been disabled 
to the extent that he could not do the work usual in the kind of work that 
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he had been doing as a glazier. This instruction was a repetition merely of the 
error in the main charge. 

It follows, therefore, that the determination of the Appellate Term and the 
judgment of the Municipal Court should be reversed, and a new trial ordered, 
with costs to the appellant in all courts to abide the event. 

Determination of Appellate Term and judgment of the Municipal Court 
unanimously reversed, and a new trial ordered, with costs to the appellant in 
all Courts to abide the event. All concur. 


COX v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 234. 
Supreme Court of North Carolina. April 8, 1936. 
185 Southeastern Reporter 12. 
2. INSURANCE. 

Evidence whether insured suing on life policies containing disability clause 
untruthfully represented in his application that he had had no illnesses or injuries 
other than those enumerated therein, and that he had consulted or been treated 
by no other physicians during preceding five years than the one named therein, 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

Insurer cannot avoid liability on policy by reason of any facts which were 
known to it at time policy was delivered, and any knowledge of agent while 
acting in scope of powers intrusted to him will, in absence of fraud or collusion 
between insured and agent, be imputed to insurer, although policy contains 
stipulation to contrary. 

(For other cases, see Insurance, Dec. Dig. §§ 378[1], 389[1].) 

Appeal from Superior Court, Wayne County; Cowper, Special Judge. 

Civil action by Robert E. Cox against the Equitable Life Assurance Society 
of the United States. From a judgment for the plaintiff, defendant appeals. 

No error. 

Langston, Allen & Taylor, of Goldsboro, and S. Brown Shepherd, of Raleigh, 
for appellant. 

Dickinson & Bland, Julian T. Gaskill, and Kenneth C. Royall, all of Golds- 
boro, and Joe C. Eagles, Jr., of Wilson, for appellee. 


WASHINGTON NAT. INS. CO. v. DE LANCY. No. 25825. 
Supreme Court of Oklahoma. March 24, 1936. 
56 Pacific Reporter (2d) 134. 


1. INSURANCE 

Statute providing that application for life policy shall not be considered part 
of policy or received in evidence unless correct copy thereof is attached to 
policy is inapplicable to industrial policy (St. 1931, §§ 10519, 10530). 

(For other cases, see Insurance, Dec. Dig. § 650.) 

2. INSURANCE. 
Fraud practiced in securing issuance of insurance policy is good defense in 
action thereon. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

Syllabus by the Court. 

1. The provision of section 10519, O. S. 1931, that the application for a life 
insurance policy shall not be considered a part of the policy or received in 
evidence unless a correct copy thereof is attached to the policy, has no applica- 
tion to an industrial insurance policy. Section 10530, O. S. 1931. 

2. Fraud practiced in securing the issuance of a policy of insurance, if proved, 
is a good defense in an action on such policy. 

3. The striking of a special defense, such as fraud in the issuance of a 
policy of insurance, germane to the cause of action, and the exclusion of evidence 
offered to fully prove such defense, constitutes prejudicial error. 

Appeal from Court of Common Pleas, Tulsa County; John R. Woodward, 
Tudge. 
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Action by John M. De Lancy against the Washington National Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Roscoe E. Harper and Gentry Lee, both of Tulsa, for plaintiff in error. 

J. B. Underwood, of Tulsa, for defendant in error. 


SOVEREIGN CAMP, W. O. W. v. HOWELL. No. 26379. 
Supreme Court of Oklahoma. March 31, 1936. 
56 Pacific Reporter (2d) 138. 
1. INSURANCE. 

If terms of policy are clear, consistent, and unambiguous, no forced or 
strained construction can be indulged in to give effect to policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Insurer /ield not liable under insurance certificate providing that, when cash 
yalue has been consumed in loans advanced and interest thereon, certificate 
should become void, where monthly premiums falling due prior to insured’s 
death where in excess of cash surrender value at time of insured’s default. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Syllabus by the Court. 

If the terms of an insurance policy are clear, consistent, and unambiguous, no 
forced or strained construction can be indulged in to give effect to the policy. 

Appeal from District Court, Okmulgee County; S. O'Bannon, Judge. 

Action by Clara Howell against Sovereign Camp of the Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions, 

C. M. Gordon, of Okmulgee, for plaintiff in error 

Jos. I. Pitchford and Q. D. Gibbs, both of Okmulgee, for defendant in error. 


ILLINOIS BANKERS LIFE ASS’N OF MONMOUTH, ILL. v. PALMER 
No. 24942. 
Supreme Court of Oklahoma. Nov. 26, 1935. 
Rehearing Denied April 7, 1936. 
56 Pacific Reporter (2d) 370. 
1. INSURANCE. 

Life policy provision authorizing reinstatement of lapsed policy on furnishing 
of satisfactory evidence of insurability ‘and payment of arrears of premiums does 
not confer arbitrary or discretionary power on insurer’s officials to refuse reinstate- 
ment where insured complies with provision, and insurer’s refusal to reinstate policy 
on insured’s compliance with reinstatement provision gives rise to cause of action on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Where insured has contractual right to reinstatement of life policy on payment 
of arrears of premiums and on furnishing of evidence of insurability, right cannot 
be impaired or limited by subsequent conditions contained in application for rein- 
statement furnished by insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Syllabus by the Court. 

1. A provision in a life insurance policy to the effect that “if this policy shall 
lapse by nonpayment of any premium when the same shall become due, it may be 
reinstated by the holder furnishing satisfactory evidence of insurability to the 
Association,” does not operate to confer arbitrary or discretionary power upon the 
officials of the association to refuse reinstatement, and where the holder furnishes 
evidence which is sufficient to show insurability and tenders payment of past-due 
premiums, and the officials refuse to reinstate said policy, held, that said refusal is 
wrongful and a cause of action arises upon said policy. 

2. Where the holder of a policy of life insurance has, by its terms, a contractual 
right to reinstatement, conditioned only upon payment of arrears of premiums on 
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the policy, and “upon evidence of insurability satisfactory to the company,” such 
right cannot be impaired or limited by subsequent conditions contained in the appli- 
cation for reinstatement furnished by the insurer. 

3. In a law action, where a cause is tried to the court without a jury, the finding 
of the trial court will not be reversed on appeal when there is competent evidence 
reasonably tending to support such finding. 

McNeill, C. J., and Busby and Welch, JJ., dissenting. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by J. H. Palmer against the Illinois Bankers Life Association of Mon- 
mouth, Illinois. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rehearing denied; Welch, J., dissenting. 

Potter & Potter, of Ardmore, for plaintiff in error. 

Sigler & Jackson, of Ardmore, for defendant in error. 


HOME AID ASS’N v. AKERS. No. 25047. 
Supreme Court of Oklahoma, Feb. 25, 1936. 
Rehearing Denied March 24, 1936. 
Second Petition for Rehearing Denied April 21, 1936. 
56 Pacific Reporter (2d) 770. 
1. INSURANCE. 


Contract between mutual benefit association and member consists of membership 
certificate, application therefor, and association’s by-laws (St. 1931, §§ 10620-10636). 

(For other cases, see Insurance, Dec. Dig. § 711.) 

2. INSURANCE. 

Mutual benefit associations may be organized either as level or honlevel rate 
assessment associations, and in either case may charge members regular periodical 
dues in addition to other assessments as provided by its by-laws (St. 1931, §§ 10620- 
10636, 10622). 

(For other cases, see Insurance, Dec. Dig. § 733.) 

3. INSURANCE. 

Mutual benefit association is not “level rate assessment association” where 
by-laws empower board of directors to make additional or increased assessments 
against members for purpose of paying benefits (St. 1931, §§ 10620-10636, 10623(b, i), 
10624(a). 

(For other cases, see Insurance, Dec. Dig. § 733.) 

4. INSURANCE. 


Beneficiary’s recovery on certificate in mutual benefit association held limited, 
under provisions of certificate and by-laws, to $2 for each membership certificate 
responding to call or number in member’s group, as against contention that associa- 
tion was level rate assessment association liable for $1,000 designated by certificate 
as maximum recovery (St. 1931, §§ 10620-10636, 10623(b, i), 10624(a). 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

Syllabus by the Court. 

1. Mutual benefit associations may be organized under sections 10620-10636, 
O. S. 1931, either as level rate assessment associations or as nonlevel rate assess- 
ment associations, and either may charge its members regular periodical dues in 
addition to other assessments as provided by its by-laws. 

2. The insurance contract between a mutual benefit association and a member 
thereof consists of the membership certificate, the application therefor, and the 
by-laws of the association. ; 

3. Where the by-laws of a mutual benefit association empower the board of 
directors to make additional or increased assessments against its members for the 
purpose of paying benefits, said association is not a level rate assessment association, 
as defined by section 10624, O. S. 1931. ; 

4. A nonlevel rate assessment association organized under the provisions of 
sections 10620-10636, O. S. 1931, and the members thereof, are bound by the plain 
terms of the insurance contract between the association and the member. 

Appeal from District Court, Oklahoma County; Lucius Babcock, Judge. 
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Action by Virginia Akers against the Home Aid Association. Judgment for 
plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Bond, Hatcher & Bond, of Chickasha, for plaintiff in error. 

Nowlin, Conner & Conner, of Oklahoma City, for defendant in error. 


FITZGEARLD v. FITZGEARLD et al. No. 24066. 
Supreme Court of Oklahoma. Jan. 21, 1936. 
Rehearing Denied April 21, 1936. 
56 Pacific Reporter (2d) 789. 
1. INSURANCE. 

Divorced wife who at time of death of insured under fraternal benefit cer- 
tificate was not member of family, heir, blood relative, affianced, wife, or dependent 
upon insured, could not take proceeds of certificate under designation as “wife,' 
notwithstanding she was named as beneficiary and lived with insured at time of his 
death (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 793.) 

2. INSURANCE. 

Members of fraternal benefit society may at any time while in good standing 
change beneficiary of certificate, provided they comply with rules prescribed in 
society’s by-laws and beneficiary selected belongs to eligible class, but, to divest 
right of original beneficiary, substitution of new one must ordinarily be complete 
during member’s life, since on his death beneficiary’s rights become vested (St. 
1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 780.) 

4. INSURANCE. 

Divorced wife held not entitled to recover on husband’s fraternal benefit cer- 
tificate, as a redesignated beneficiary, where she failed to establish that insured com- 
plied with by-laws of insurer governing redesignation of beneficiary during lifetime 
of insured (St. 1931, § 10564.) a 

(For other cases, see Insurance, Dec. Dig. § 782.) 

5. INSURANCE. 

When designated beneficiary in fraternal benefit certificate becomes disqualified 
or ineligible to take, certificate and insurer’s by-laws should be followed in ascertain- 
ing who is eligible to proceeds (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Syllabus by the Court. 

1. A divorced wife, who at the time of the death of the insured under a fraternal 
benefit certificate is not a member of the family, heir, blood relative, affianced, or 
wife, or dependent upon the insured, cannot take the proceeds of such a certificate, 
though named therein as a beneficiary. 

The members of a fraternal benefit society have a right at any time while in 
good standing to change the beneficiary named in the benefit certificate, provided 
they comply with the rules prescribed in the society’s by-laws, and the beneficiary 
selected belongs to the eligible class. But, in order to divest the rights of the 
original beneficiary, the substitution of the new beneficiary must ordinarily be com- 
plete in the lifetime of the member, since on his death the beneficiary’s rights become 
vested. 

3. The burden of proof rests upon the party having the affirmative, and such 
party must prove every essential fact necessary to establish his cause of action. 

4. Where plaintiff fails to establish proof that the insured complied with the 
rules and by-laws of the insurance society governing the redesignation of a bene- 
ficiary during the lifetime of the insured, or that the insured has done all the by-laws 
of the society requires of him to do, leaving only formal, ministerial acts on the 
part of the society remaining to be done to complete the change of beneficiary at 
the time of the death of the insured, she cannot recover as a redesignated beneficiary. 

When the designated beneficiary in a fraternal benefit certificate becomes 
equalled or ineligible to take, the benefit certificate and provisions of the 
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society’s by-laws should be followed in ascertaining who is eligible to take under 
the certificate. 

6. Where a request is not made for findings of fact or conclusions of law, in a 
civil action, triable to the court, where the finding of the court is general, such find- 
ing is a finding of each specific thing necessary to sustain the general finding, and, 
where such finding is not clearly against the weight of the evidence, the judgment 
will be affirmed. 

Appeal from the District Court, Beckham County; T. P. Clay, Judge. 

Action by Maggie Fitzgearld against the Modern Woodmen of America, 
wherein defendant interpleaded plaintiff and others, and wherein Andy Fitzgearld 
and others filed an interplea. From a judgment, plaintiff appeals. 

Affirmed. 

J. M. Bishop, of Elk City, for plaintiff in error. 

C. L. Clearman and Oscar Speed, both of Sayre, for defendants in error. 


SMITH v. STATE MUT. LIFE ASSUR. CO. OF WORCESTER. 
Supreme Court of Pennsylvania, March 23, 1936. 
184 Atlantic Reporter 45. 
INSURANCE. 

Under life policy containing one-year incontestable clause, insurer held not 
entitled to attack reinstatement of policy after lapse for nonpayment of premiums on 
ground of fraud in application for reinstatement after expiration of one year from 
date of reinstatement, as against contention that insurer was not attacking the insur- 
ance contract but was attacking the reinstatement. 

(For oher cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal No. 137, January term, 1935, from order of Court of Common Pleas 
No. 5, Philadelphia County, June term, 1935, No. 626; Eugene V. Allesandroni, 
Judge. 

Assumpsit on a life policy by Jane T. Smith against the State Mutual Life 
Assurance Company of Worcester. From an order discharging plaintiff's rule for 
judgment for want of sufficient affidavit of defense, the plaintiff appeals. 

Reversed with a procedendo. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, and Barnes, JJ. 

Oscar B. Friedman and Morris Wolf, both of Philadelphia, for appellant. 

Dechert, Bok, Smith & Clark, and Geoffrey S. Smith, all of Philadelphia, for 
appellee. 


ANDRZEJEWSKI v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Pennsylvania. March 23, 1936. 
184 Atlantic Reporter 51. 

1. INSURANCE. 

In action for accidental death benefits of life policy, evidence that insured’s 
daughter found him unconscious in garage two months prior to death held inadmis- 
sible, in absence of other evidence tending to show connection with cause of insured’s 
death, or that he had then attempted suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 
2. INSURANCE. 

Irritation and burning of skin about exterior of mouth held “visible contusion or 
wound on exterior of body,” within provision of life policy for payment of acci- 
dental death benefits where such condition existed, since any lesion of body would 
be sufficient; term “lesion” including any morbid change in structure of organs or 
parts of body, and hence any injured region thereof. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal No. 31, January term, 1936, from order of Court of Common Pleas, 
Lackawanna County; Will Leach, Judge. 

Assumpsit on a life policy by Katherine Andrzejewski against the Prudential 
Insurance Company of America, wherein the defendant obtained a verdict. From 


an order granting a new trial, the defendant appeals. 
Affirmed. 
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Argued before Kephart, C. J., and Maxey, Drew, Linn, and Barnes, JJ. 

Vosburg & Vosburg, A. A. Vosburg, and A. Floyd Vosburg, all of Scranton, 
for appellant. 

Jerome K. Barrett and T. A. Donahoe, both of Scranton, for appellee. 


MAYER v. PRUDENTIAL LIFE INS. CO. OF AMERICA. 
Superior Court of Pennsylvania, April 16, 1936. 
184 Atlantic Reporter 267. 
1. INSURANCE. 

Incontestable clause in life insurance policy is proper and enforceable for 
insured’s benefit (40 P. S. § 510). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Incontestable clause in life insurance policy is inapplicable to provisions and 
conditions necessarily relating to matters arising after issuance of policy and not 
affecting validity thereof (40 P. S. § 510). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Incontestable clause in life insurance policy, providing for payment of benefits 
for total disability occurring after payment of first premium, held inapplicable to 
benefits for total disability resulting from glaucoma rendering insured totally blind 
before payment of first premium (40 P. S. § 510). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal No. 198, October term, 1935, from judgment of Municipal Court, Phila- 
delphia County, No. 300, December term, 1934; Eugene C. Bonniwell, Judge. 

Action of assumpsit by Kenneth Beecher Mayer against the Prudential Life 
Insurance Company of America to recover total permanent disability benefits of $50 
monthly on a $5,000 life insurance policy. From a judgment for plaintiff for want 
of a sufficient affidavit of defense, defendant appeals. 

Reversed with a procedendo. 

Argued before Keller, P. J., and Cunningham, Baldrige, Parker, James, and 
Rhodes, JJ. 

Frederick J. Shoyer and Kendall H. Shoyer, both of Philadelphia, for appellant. 

John Ryan, of Philadelphia, for appellee. 

JaMEs, Judge. 

The Prudential Insurance Company of America issued a policy dated January 
29, 1932, in the sum of $5,000 upon the life of Kenneth Beecher Mayer. Among 
other provisions, the policy provided for total disability benefits, and the pertinent 
clauses involved herein are as follows: 

“Provisions as to Total and Permanent Disability Before Age 60.—The disability 
benefits * * * will be granted by the company if the insured shall become totally 
and permanently disabled from bodily injury or disease * * * provided, * * * 
(c) that such total disability shall occur after the payment of the first premium on 
this Policy, while the Policy is in full force and effect * * * 

“Incontestability—This Policy shall be incontestable after two years from its 
date of issue, except for non-payment of premium, but if the age of the Insured 
be misstated the amount or amounts payable under this Policy shall be such as the 
premium would have purchased at the correct age.” 


Plaintiff brought suit on December 7, 1934, and in his statement averred that 
the payment of the first premium under the policy was made on January 29, 1932, 
and the premiums for the policy years 1933 and 1934 were duly paid; that on Decem- 
ber 6, 1932, he suffered an attack of glaucoma which was followed by the formation 
of cataracts, as a result of which he has been totally and permanently disabled from 
elgaging in any occupation; that on January 29, 1934, written notice was given to 
the defendant of the total disability. Defendant averred in its affidavit of defense 
that the policy upon which suit was brought was issued on February 16, 1932, bearing 
date of January 29, 1932, but delivered to plaintiff on or about February 24, 1932, at 
which time the first premium was paid. It further averred that on or about Feb- 
ruary 24, 1932, plaintiff was suffering from glaucoma in both eyes and that on and 
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before February 24, 1932, the eyesight of the plaintiff was so poor and his percentage 
of vision was so small that plaintiff was on that date totally and permanently blind 
within the terms of the policy provisions, and that it had no knowledge of the exist- 
ence of plaintiff's permanent and total disability until it made an investigation fol- 
lowing receipt of plaintiff’s claim on February 5, 1934. Plaintiff’s rule for judg- 
ment for want of a sufficient affidavit of defense was made absolute, the court below 
holding that the incontestable clause of the policy applied to the disability benefits 
as well as to the death and accidental benefits. From the judgment entered, the 
insurance company has appealed. 

[1, 2] An incontestable clause in a policy of life insurance has long been recog- 
nized as being a proper provision and enforceable for the benefit of the insured. 
Brady v. Prudential Ins. Co., 168 Pa. 645, 32 A. 102; Central Trust Co. v. Fidelity 
M. L. I. Co., 45 Pa. Super. 313; Lawler v. Home Life Ins. Co. of America, 59 Pa. 
Super. 409; Gorski v. Metropolitan Life Ins. Co., 88 Pa. Super. 326; Feierman v. 
Eureka Life Ins. Co., 279 Pa. 507, 124 A. 171, 32 A. L. R. 646. The Act of May 17, 
1921, P. L. 682, 40 P. S. § 510, prescribing uniform policy provisions, provides: 
“No policy of life or endowment insurance * * * shall be issued * * * unless it 
contains, in substance, the following provisions: * * * (c) A provision that the 
policy shall be incontestable after it has been in force, during the lifetime of the 
insured, two years from its date of issue, except for non-payment of premiums, and 
for engaging in military or naval service in time of war without the consent in 
writing of an executive officer of the company,” which provision was amended by the 
Act of July 15, 1935, P. L. 1020 (40 P. S. § 510), by adding thereto, “and that, at 
the option of the company, provisions relative to benefits in the event of total and 
permanent disability, and provisions which grant additional insurance specifically 
against death by accident, may also be excepted.” As the policy was issued and suit 
was instituted prior to the adoption of the amendment, we need not discuss its 
meaning on the present appeal. The real purpose of an incontestable clause is to 
prevent any defense which may be raised by the insurance company against the 
validity of the policy, such as fraud, misrepresentation, and condition of health 
arising in connection with the issuance of the policy; but as to such provisions and 
conditions as necessarily must relate to matters which arise after the issuance of a 
policy and which do not affect the validity of the policy itself, the incontestable clause 
has not been applied. In Brady v. Prudential Ins. Co., supra, 168 Pa. 645, at page 
650, 32 A. 102, 103, in an opinion by Justice Williams, the court said: “The provis- 
ion in the ninth clause [the incontestable clause], which was relied upon to show 
that the policy was incontestable, did not amount to a confession of judgment. It 
did not deny to the company the right to defend against an action brought upon the 
policy, except in so far as the defense might rest on a denial of the validity of the 
policy itself. All other lines of defense remained open to it.” In Hall v. Mutual 
Reserve Life Ass’n, 19 Pa. Super. 31; Collins v. Metropolitan Life Ins. Co., 27 Pa. 
Super. 353; Sargeant v. National Insurance Co., 189 Pa. 341, 41 A. 351; Doll v. 
Prudential Ins. Co., 21 Pa. Super. 434; McCreighton v. American Catholic Union, 
71 Pa. Super. 332; Ludwinska v. John Hancock Mutual Life Ins. Co., 317 Pa. 577, 
178 A. 28, 98 A. L. R. 705; Robinson v. Metropolitan Life Ins. Co., 69 Pa. Super. 
274; Starck v. Union C. L. Ins. Co., 134 Pa. 45, 19 A. 703, 7 L. R. A. 576, 19 Am. 
St. Rep. 674, it was held that the incontestable clause does not apply to risks not 
assumed by the policy. 

[3] It will be noted that the defense set up does not in any manner attack the 
validity of the policy itself, but alleges that the total disability occurred prior to 
the payment of the first premium and, therefore, came within the express provis- 
ion “that such total disability shall occur after the payment of the first premium on 
this policy while the policy is in full force and effect * * * .” There is a clear 
distinction between contesting the validity of the policy and denying liability for 
the reason that disability had not occurred during the period covered by the 
policy and, therefore, a risk which was never assumed. The precise question 
raised has not been passed upon by our courts, although in Summers v. Prudential 
Ins. Co. of America, 319 Pa. 270, 179 A. 78, a clause, relating to a disability 
occurring after the issuance of the policy, was involved. However, the weight 
of authority, in which this question has been passed upon, holds that the incon- 
testable clause does not apply to all claims arising under the policy. This distinc- 
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tion is clearly set forth by Chief Justice Cardozo of the New York Court of 
Appeals—now Justice of the Supreme Court of the United States—in Metropolitan 
Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642: 


“The provision that a policy shall be incontestable after it has been in force 
during the lifetime of the insured for a period of two years is not a mandate as 
to coverage, a definition of the hazards to be borne by the insurer. It means only 
this, that within the limits of the coverage the policy shall stand, unaffected by 
any defense that it was invalid in its inception, or thereafter became invalid by 
reason of a condition broken. Like questions have arisen in other jurisdictions 
and in other courts of this state. There has been general concurrence with refer- 
ence to the answer. Sanders v. Jefferson Standard L. Ins. Co. (C. C. A.) 10 
F.(2d) 143; Flannagan v. Provident L. & A. Ins. Co. (C. C. A.) 22 F.(2d) 136; 
Wright v. Philadelphia L. Ins. Co. (D. C.) 25 F.(2d) 514; Scarborough v. 
American Nat. Ins. Co., 171 N. C. 353, 88 S. E. 482, L. R. A. 1918A, 896, Ann. 
Cas. 1917D, 1181; Myers v. Liberty L. Ins. Co., 124 Kan. 191, 257 P. 933, 55 A. L. R. 
542; Childress v. Fraternal Union of America, 113 Tenn. 252, 82 S. W. 832, 3 
Ann. Cas. 236; Brady v. Prudential Ins. Co., 168 Pa. 645, 32 A. 102; Illinois Bank- 
ers’ L. Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379; Woodbery v. 
New York Life Ins. Co., 129 Misc. 365, 221 N. Y. S. 357; Id., 223 App. Div. 272, 
227 N. Y. S. @9. * * * 

“ “A provision for incontestability does not have the effect of converting a 
promise to pay on the happening of a stated contingency into a promise to pay 
| such Pere does or does not happen.’ Sanders v. Jefferson Standard 

Ins. Co. (C. C. A.) 10 F.(2d) 143, 144, citing and distinguishing Northwestern 
Cite Ins. Co. v. Johnson, supra [254 U. S. 96, 41 S. Ct. 47, 65 L. Ed. 155]. Where 
there has been no assumption of the risk, there can be no liability. Hearin v. 
Standard L. Ins. Co. (D. C.) 8 F.(2d) 202; Mack v. Connecticut Gen. L. Ins. Co. 
(C. C. A.) 12 F.(2d) 416; Flannagan v. Provident L. Se A. ins. Co. (CC. A.) 
22 F.(2d) 136; Wright v. Philadelphia L. Ins. Co. (D. C.) 25 F.(2d) 514; Myers 
v. ee L. Ins. Co. supra: Draper v. Oswego County Fire Relief Ass'n, 190 
N. Y. 12, 18, 82 N. E. 755. The kind of insurance one has at the beginning, that, 
iss no more, one retains until the end. 

The incontestable clause has been held not to apply to risks not covered by the 
policy in a large number of cases, some of which are as follows: Metropolitan 
Life Ins. Co. v. Beha, =. App. Div. 408, 235 N. Y. S. 501; Jolley v. Jefferson 
Standard Life Ins. Co., C. 269, 154 S. E. 400 ; Scarborough v. American 
Nat. Life Ins. Co., 171 Ne Ce 353, 88 S. E. 482, L. R. A. 1918A, 896, Ann. Cas. 
1917D, 1181; Diamond v. New York Life Ins. Co. (D. C.) 42 F.(2d) 910: Head 
v. New York Life Ins. Co. (C. C. A.) 43 F.(2d) 517; American Home Founda- 
tion v. Canada Life Assur. Co., 145 Mise. 657, 260 N. Y. S. 106; Maslin v. Colum- 
bian Nat. Life Ins. ~*~ (D. C.) 3 F. Supp. 368. In the case of Apter v. Home 
Life Ins. Co., 266 N. Y. 333, 194 N. E. 846, 98 A. L. R. 1281, in a suit upon a 
policy of insurance : ncilee for disability benefits in which the insurer sought 
to show that the disability antedated the policy, the policy contained the provision 
that the disability benefits were payable “if * * * the insured has become and is 
totally and presumably permanently disabled by bodily injury occurring or disease 
originating after the date on which this agreement becomes effective.” The court 
in its opinion said: “The plaintiff must show that he is entitled to payments 
according to the stipulations of the policies [two policies]. The coverage of the 
policies does not include the disability arising from disease which originated 
hefore the policies became effective.” In actions upon policies, the language of 
which is quite similar to the language of the policy in question, it has been held 
that total and permanent disability, which existed prior to the time the insurance 
was applied for or the taking effect of the contract, was not provided for or 
covered by the policy of insurance: Peoria Life Ins. Co. v. Smith (D. C.) 47° 
F.(2d) 279; John Hancock Mutual Life Ins. Co. v. Hicks, 43 Ohio App. 242, 183 
N. E. 93: Barnes v. AStna Life Ins. Co. (Tex. Civ. App.) 7 S. W.(2d) 946; 
United States v. Stevens (C. C. A.) 64 F.(2d) 853; Schmidt v. United States 
(C. C. A.) 63 F.(2d) 390; Smithpeters v. Prudential Ins. Co., 18 Tenn. App. 
628, 81 S. W.(2d) 392; Smith v. Prudential Ins. Co., 136 Kan. 120, 12 P.(2d) 
793: Clardy v. Grand Lodge of Oklahoma, 132 Okl. 165, 269 P. 1065. 

In the cases of Ness v. Mutual Life Ins. Co. (C. C. A.) 70 F.(2d) 59: Mutual 
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Life Ins. Co. v. Markowitz (C. C. A.) 78 F.(2d) 396, and New York Life Ins. 
Co. v. Kaufman (C. C. A.) 78 F.(2d) 398, relied upon by appellee, suits were 
instituted by the insurance company to cancel the disability provisions of the policy 
issued on the ground of false and fraudulent representations made by the insured; 
no question was raised that the policy did not cover the disability or that the risk 
was not assumed under the policy. They are, therefore, not controlling. 

The provision of the policy relating to disability benefits has no relationship 
to the basis or conditions upon which the policy was issued, but clearly sets forth 
that they will be paid if such total disability shall occur after the payment of 
the first premium, while the policy is in full force and effect; from which it fol- 
lows that if the disability occurred before the payment of the first premium, the 
insured never acquired any insurance against such disability. Had the policy 
provided for payment of disability benefits, without restriction as to when such 
disability should occur, we have no doubt that the incontestable clause would 
apply; but we cannot apply the incontestable clause to disabilities which were 
not covered by the policy. 

In the case of Elwood v. New England Mut. Life Ins. Co., 305 Pa. 505, 158 
A. 257, relied upon by the court below, it was held, on the ground of public 
policy, that the incontestable clause had no application in a suit for disability 
suffered by assured’s own hand while sane, and is not decisive of the question 
here involved. In view of our holding that the incontestable clause does not apply 
under the averments of the affidavit of defense, it is unnecessary for us to decide 
from what time the incontestable period began to run, whether from the date 
of the policy or the date of its delivery. Under the terms of the policy, it is 
plaintiff's duty to establish that the total disability he is suffering from occurred 
after the payment of the first premium while the policy was in full force and 
effect. For these reasons the court below was in error in entering a summary 
judgment. 

Judgment reversed with a procedendo. 


LYFORD v. NEW ENGLAND MUT. LIFE INS. CO. (two cases). 
Superior Court of Pennsylvania. April 24, 1936. 
184 Atlantic Reporter 469. 
1. INSURANCE. 

Under life policies providing that upon receipt of due proof that insured had 
been totally and permanently disabled for ninety days insurer would pay insured 
monthly income and waive premium payments “thereafter” due, insurer held not 
liable to insured under such provision for period insured was disabled prior to 
making proof of disability, word “thereafter” as so used referring to “after receipt of 
due proof.” 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. INSURANCE. 

Clauses in policy are to be read and construed in their plain, ordinary sense, 
and not by creating strained doubt or ambiguity and then resolving it in favor of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeals Nos. 29, 30, February term, 1936, from judgments of Court of Com- 
mon Pleas, Lackawanna County, Nos. 636, 637, November term, 1934; William 
R. Lewis, Judge. 

Two actions of assumpsit on two policies of life insurance by Frederick A. 
Lyford against the New England Mutual Life Insurance Company. Judgment for 
defendant in each case, and plaintiff appeals. 

Judgment in each case affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Parker, James, and 
Rhodes, JJ. 

F. E. & F. J. Scott and F. J. Scott, all of Pittsburgh, for appellant. 

Henry N. Paul and John H. Austin, both of Philadelphia, for appellee. 
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JUDGE v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Pennsylvania. April 20, 1936. 
184 Atlantic Reporter 543. 
INSURANCE. 

Life insurer he/d not required to apply dividends on policies to payment of 
premium on another policy of same insured to prevent forfeiture thereof, unless 
entitled to appropriate dividends for such purpose. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Life policy sued on held not to give insurer right to apply dividends accruing 
on other policies of same insured to payment of premiums on policy sued on, pre- 
cluding recovery on theory that insurer was required to apply dividends accrued 
on other policies to prevent forfeiture of policy sued on. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

INSURANCE 

Life policy which specifically provided that it should have loan value only if 
third annual premium had been paid and that it must be in force three years to 
authorize automatic extension he/d not to authorize recovery of benefit for death 
of insured, who had paid two annual premiums, after default in third premium, 
on theory that insured had equity in policy which insurer was required to appro- 
priate to continue insurance in force. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

4. INSURANCE. 
Doubts as to meaning of policy are to be resolved in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Clear and unambiguous language of policy cannot be construed to mean other 
than what it says. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

\ppeal No. 38, January term, 1936, from order of Court of Common Pleas, 
Lackawanna County, September term, 1933, No. 2013: William R. Lewis, Judge. 

\ssumpsit on a policy of life insurance by Ella Judge against the Prudential 
Insurance Company of America. From an order discharging a rule to take off 
compulsory nonsuit, plaintiff appeals. 

Affirmed. ; 

Argued before Kephart, C. J., and Maxey, Drew, Linn, and Barnes, JJ. 

James D. Jordan and Philip V. Mattes, both of Scranton, for appellant. 

Vosbure & Vosburg, A. Flovd Vosburg, and A. A. Vosburg, all of Scranton, 
for appellee. 


O’BRIEN v. SOVEREIGN CAMP, W. O. W. 
Superior Court of Pennsylvania. April 27, 1936. 
184 Atlantic Reporter 546. 
1. INSURANCE. 

Beneficiary of life certificate which required suit to be commenced within 
one year from date of death, who commenced action more than five years after 
insured’s death, had burden to show why limitation was not binding. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

INSURANCE. 

Stipulation limiting suit to certain time after death of insured does not apply 
where insured’s death was not known to insurer or to beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

INSURANCE. 

Provision in life certificate that no suit should be brought on certificate after 
one year from date of death was for benefit of insurer and could impliedly or 
expressly be waived, or insurer, by its conduct, could be estopped from asserting 
limitation. 

(For other cases, see Insurance, Dec. Dig. § 812.) 
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4, INSURANCE. ae oj ; 

Waiver by insurer of one year limitation within which to sue on life certi- 
ficate is essentially a matter of intention and must be based on sound reason- 
able inference that insurer did not mean to insist on that right. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

5. INSURANCE. se } 

Limitation clause in life certificate once relinquished cannot be revived 
to apply to some other time, since waiver once made is irrevocable unless it 
has been procured by fraud, and suit can then be brought at any time within 
six years. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

6. INSURANCE. ; 

In action on life certificate commenced more than five years after insured’s 
death, insurer held estopped from invoking provision of certificate requiring 
suit to be brought within one year from date of insured’s death, where insurer 
notified beneficiary that insurer was continuing to give careful consideration 
to claim and had not finally rejected claim until within one year prior to com- 
mencement of action. 

(For other cases, see Insurance, Dec. Dig. § 812.) 


Appeal No. 27, February term, 1936, from order and judgment of Court of 
Common Pleas, Lackawanna County, No. 232, May term, 1933; Will Leach, 
President Judge. 

Assumpsit on life certificate by Eugene O’Brien against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff for $1,345, 
defendant appeals: 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Parker, James, and 
Rhodes, JJ. 

Clarence J. Wing and James G. McDonough, both of Scranton, for appellant. 

John P. Kelly, Clarence Balentine, W. J. Fitzgerald, Edward J. Kelly, and 
Kelly, Balentine, Fitzgerald & Kelly, all of Scranton, for appellee. 


GREER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
No. 14265. 
Supreme Court of South Carolina. March 31, 1936. 
185 Southeastern Reporter 68. 
1. INSURANCE. 


Where cost of group insurance was to be borne jointly by employer and 
employee, the employee’s contribution being deducted from wages, employer was 
insurer’s agent to collect and remit portion of cost to be borne by employee, as 
regards question whether employee’s rights were affected by employer’s notifica- 
tion of insurer to terminate policy. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

2. INSURANCE. 

Whether insured employee had waived right to have group policy terminated 
only in manner provided therein, and whether he had paid premiums to keep 
policy in force until time of his disability held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8, 15].) 

3. INSURANCE. 

Whether employer was insurer’s agent to handle employee’s claims under 
group policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

4. INSURANCE. . 

Where insurer had furnished employer with blanks on which employee’s claims 
under group policy were to be made and injured employee demanded his insurance 
from employer but was not requested to file claim and blank was not furnished 
to him, whether filing of proof of disability in writing was waived, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE. ; 

Where employee suing on group policy admitted that his policy expired in 
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March, 1930, by termination of his employment, evidence as to what transpired 
relative to cancellation of entire group policy in 1933 held inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Carter, J., dissenting. 

Appeal from County Court of Spartanburg County; Arnold R. Merchant, 
Judge. 

Action by Ben W. Greer against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff and defendant appeals. 

Judgment reversed, and cause remanded for a new trial. 


NIX v. SOVEREIGN CAMP, W. O. W. No. 14281. 
Supreme Court of South Carolina. April 15, 1936. 
185 Southeastern Reporter 175. 
1. INSURANCE. 


If statement in insurance contract is warranty, its falsity amounts to express 
breach of contract, regardless of insured’s good faith and honest purpose. 

(For other cases, see Insurance, Dec. Dig. § 267.) 

2. INSURANCE. ’ ; 

If statement in insurance contract is construed as representation, falsity of 
statement may render contract voidable only when it is shown to have been 
material to risk and knowingly made. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

3. INSURANCE. 

_ “Representation” is usually made in proposing insurance contract, whereas 
“warranty” is made when it is part of completed contract, either expressly 
inserted therein or appearing therein by express reference to statements 
expressly made part thereof. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

4, INSURANCE. 

In action on benefit certificate, evidence as to breach of warranty that 
insured was in good health when policy was delivered because of heart ailment 
held to present issue for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

5. INSURANCE. ‘ raat , 

“Good health” or “sound health” within application for life insurance do 
not mean perfect health, but means that applicant has no grave, important, or 
serious disease, and is free from ailment seriously affecting general soundness 
and healthfulness of his system, it is actual, not merely apparent, health that is 
controlling. 

(For other cases, see Insurance, Dec. Dig § 291[5].) 

6. INSURANCE. is 

Insured’s good health on delivery of life policy was condition precedent to 
effectiveness of policy, regardless of insured’s knowledge respecting his health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

7. INSURANCE. . —— 

Examination of applicant for life policy, whose application is accepted by 
physician chosen by insurance company, is some evidence that alleged disease 
did not exist when policy was delivered or that its existence was known and 
waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 8].) 

Appeal from Common Pleas Circuit Court of Anderson County; G. Duncan 
Bellinger, Judge. 

Action by Alma Nix against the Sovereign Camp of the Woodmen of the 
World. From an adverse judgment, plaintiff appeals. 

Reversed and remanded for a new trial. 

C. B. Earle and A. H. Dagnall, both of Anderson, for appellant. 

Watkins & Prince, of Anderson, for respondent. 
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KENEFICK v. MUTUAL TRUST LIFE INS. CO. No. 7806. 
Supreme Court of South Dakota. April 16, 1936. 
266 Northwestern Reporter 675. 
INSURANCE. 

Where time for paying premium had been extended by payment to insurer 
of insured’s dividend, giving a note for balance of premium, payable at expiration 
of period of extension, held not to constitute payment of premium or to prevent 
lapse of policy where note, which was never paid, provided policy would lapse 
if note was not paid when due. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from Circuit Court, Minnehaha County; L. L. Fleeger, Judge. 

Action by Irene A. Kenefick, as administratrix with the will annexed of 
the estate of Martin M. Grove, deceased, against the Mutual Trust Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Boyce, Warren & Fairbank, of Sioux Falls, for appellant. 

Krause & Krause, of Dell Rapids, for respondent. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. DARR 
et al. No. 7847. 
Supreme Court of South Dakota. April 16, 1936. 
266 Northwestern Reporter 721. 
INSURANCE. 

Insurer held not entitled to reform life policy on ground that it was not 
kind of policy applied for or that insurer intended to sell, where premiums had 
been paid on policy for = years prior to commencement of action. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Circuit Court, Minnehaha County; John T. Medin, Judge. 

Action by the Equitable Life Assurance Society of the United States against 
Blanche §S. Darr and others. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Boyce, Warren & Fairbank, of Sioux Falls, for appellant. 

Claude A. Hamilton, of Sioux Falls, for respondents. 

Per Curiam. 

This action was brought for the purpose of reforming a life insurance policy; 
the plaintiff contending that the policy involved is not the kind of a_ policy 
defendant applied for or that plaintiff intended to sell. The policy was issued in 
1925, and the annual premiums were paid by the policyholder up to the commence- 
ment of this action in 1933. The trial court entered judgment for the defendant. 

We have examined the record carefully, and, after such examination, are of 
the opinion that the trial court reached the correct result. 

The judgment and order appealed from are affirmed. 


TEXAS MUT. LIFE INS. ASS’N v. BURNS et ux. No. 1720. 
Court of Civil Appeals of Texas. Waco. March 12, 1936. 
Rehearing Denied April 2, 1936. 
92 Southwestern Reporter (2d) 469. 


1. INSURANCE. 

Whether notice of assessment on certificate in mutual life insurance association 
was properly stamped and actually mailed to insured, so as to entitle association 
to cancel certificate for nonpayment of the assessment, he/d for jury, where there 
was evidence that insured did not receive such notice. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Insured established a prima facie right to recover for wrongful cancellation 
of certificate in mutual life insurance association by proving that the contract had 
been entered into, all the regular and certain conditions provided for therein had 
been performed, and that the association had repudiated its obligation with dam- 
ages arising therefrom. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
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3. INSURANCE. x je 

In action for wrongful cancellation of certificate in mutual life insurance 
association, burden of proving levy of assessment and notice thereof in accordance 
with certificate and by-laws so as to entitle association to cancel certificate was 
on the association. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. ad 

In action for damages for wrongful cancellation of certificate in mutual life 
insurance association, beneficiary held entitled to recover the face value of cer- 
tificate less reasonable amount of assessments necessary to keep policy in force 
from date of breach to the death of insured, with compound interest at 10 per 
cent. per annum on amount of assessments. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. INSURANCE. 

Measure of damages for wrongful cancellation of certificate in mutual life 
insurance association is the present value of certificate, less premiums accrued and 
to accrue during the period of life expectancy, with componnd interest at a reason- 
able rate. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. INSURANCE. 

Inability of mutual life insurance association to raise funds other than by 
death assessments from members to be held in trust for purpose of paying death 
benefits was not a defense to action for wrongful cancellation of certificate. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by Ernest Roy Burns and wife against the Texas Mutual Life Insur- 


ance Association. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


Richey, Sheehy & Teeling, of Waco, for appellant. 

Davidson, Randall & Gray, of Dallas, and McClellan, Lincoln & Williams, of 
Waco, for appellees. 

UNIVERSAL LIFE & ACCIDENT INS. CO. v. NANES. No. 4559. 
Court of Civil Appeals of Texas. Amarillo. March 2, 1936. 
Rehearing Denied April 6, 1936. 
92 Southwestern Reporter (2d) 473. 
1. INSURANCE. 

Whether insured misrepresented condition of her health at time of application, 
so as to relieve insurer of liability on life policy, held for jury, where evidence of 
insured’s husband and acquaintances was that she had been in good health, notwith- 
standing opinion to contrary of physicians who examined her subsequent to applica- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Tom Green County Court; J. W. Stovall, Judge. 

Suit by Albino F. Nanes against the Universal Life & Accident Insurance 
Company. Judgment for the plaintiff, and defendant appeals. 

Affirmed. 

Storey, Sanders & Sherrill, of Dallas, and Kerr & Gayer, of San Angelo, for 
appellant. 

J. D. Burns, of San Angelo, for appellee. 


ATLANTA LIFE INS. CO. v. HOUSTON. No. 3344. 
Court of Civil Appeals of Texas. El] Paso. March 19, 1936. 
Rehearing Denied April 16, 1936. 
92 Southwestern Reporter (2d) 1108. 

INSURANCE. 

Evidence as to whether life policy was continued in force, after insured ceased 
to pay premiums, under provision for extended insurance until date of insured’s 
death held sufficient to sustain judgment for beneficiary on policy. 


(For other cases, see Insurance, Dec. Dig. § 370.) 
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Appeal from County Court at Law No, 1, Bexar County; McCollum Burnett, 
udge. 
’ Suit by Victoria Houston against the Atlanta Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 
ffirmed. 

Claud J. Carter and Claud J. Carter, Jr., both of San Antonio, for appellant. 

Harry B. Berry, of San Antonio, for appellee. 

WALTHALL, Justice. 

This suit was brought by Victoria Houston against Atlanta Life Insurance 
Company to recover upon an insurance policy for $500 issued to Henry Houston, 
husband of plaintiff, and naming plaintiff as beneficiary. 

The policy was issued on January 16, 1928; Henry Houston died on the Ist 
day of August, 1934. 

The insurance company claimed that the policy had lapsed before the death of 
the insured and refused to pay the policy, and the beneficiary brought this suit. The 
premiums had been paid to July 11, 1932. 

The policy contained the following: ‘“Non-forfeiture provisions. If this policy 
shall lapse for non-payment of premium after premiums have been paid for four 
years or more, the insured without any action on his or her part, will become 
entitled to non-participating extended insurance for the face amount of this policy 
specified in the following table for the age of the insured at the date this policy 
becomes effective under the number of years for which premiums have been fully 
paid.” 

The only issue of fact to be determined was the period of time the policy was 
continued in force from and after July 11, 1932, under the extended insurance 
feature of the policy. That issue was submitted to the jury on special issues, and 
the jury answered: Two years and two months. 

The court also submitted the issue as to the reasonable attorney fee, and the 
jury found $150. 

On the return of the verdict the court entered judgment for plaintiff for the 
$500, the amount of the policy, $60 penalty, and $150 attorney fee, and costs. 

The jury, on sufficient evidence, decided against the company the only issues of 
fact presented. The insurance company submits a number of propositions. We have 
considered them. They are overruled. 

The case is affirmed. 


WALTERS v. GREAT NAT. LIFE INS. CO. No. 13340. 
Court of Civil Appeals of Texas. Fort Worth. March 13, 1936. 
Rehearing Denied April 17, 1936. 
92 Southwestern Reporter (2d) 1136. 
1. INSURANCE. 

Life policy providing that double indemnity provision for accidental death 
should not cover homicide and death resulting from other designated causes held 
unambiguous and to create separate exception in case of homicide of insured, 
so that insurer was not liable for death of insured as result of being shot with 
pistol by another person (Pen. Code 1925, art. 1201). 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from District Court, Dallas County; Towne Young, Judge. 

Action by Marion Marie Walters against the Great National Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

B. M. Bates and B. Ray Smith, both of Dallas, for appellant. 

Webster Atwell, of Dallas, for appellee. 


CONNECTICUT GENERAL LIFE INS. CO. v. KORNEGAY. No. 2876. 
Court of Civil Appeals of Texas. Beaumont. April 10, 1936. 
Rehearing Denied April 15, 1936. 

93 Southwestern Reporter (2d) 164. 


1. INSURANCE. 
Provision of group policy requiring due proof of loss as condition precedent 
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to enforcement of policy was reasonable and not in violation of any statute or 
public policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. 

Where policy requires insured to furnish due proof of loss, words “furnish,” 
“due,” and “proof” are given their ordinary meaning in determining whether 
due proof of loss has been made in compliance with requirements of policy. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

3. INSURANCE. 

“Due proof” of loss, as used in policies, ordinarily refers to the time when 
proof is to be made, rather than the sufficiency of facts to be established by 
proof. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


4, INSURANCE. 

When policy specifies no period within which due proof of loss should be 
made, the law requires proof to be made within a “reasonable time,” meaning, 
ordinarily, as early after occurence of loss as is consistent with attending 
circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. INSURANCE. 

Proof of loss furnished after expiration of a reasonable time does not 
comply with policy requirement that due proof of loss be furnished. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

6. INSURANCE. ds 

Under group policy requiring due proof of loss, furnishing proof of loss 4 
years, 5 months, and 26 days after accrual of total and permanent disability as 
found by jury held “unreasonable delay,” precluding recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Action by Brent C. Kornegay against the Connecticut General Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

John Tucker and Orgain, Carroll & Bell, all of Beaumont, for appellant. 

D. E. O’Fiel, of Beaumont, for appellee. 

SOVEREIGN CAMP, W. O. W. v. SABALZA. No. 3349. 
Court of Civil Appeals of Texas. El Paso. March 26, 1936. 
Rehearing Denied April 16, 1936. 
93 Southwestern Reporter (2d) 177. 
1. INSURANCE. 

Evidence in suit on fraternal benefit life insurance certificate held sufficient to 
take to jury issues as to insured’s good health when he paid assessment installment 
after month for which due and for 30 days after such payment, as warranted 
under defendant association’s constitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. INSURANCE. 

Fraternal benefit association held to have waived forfeiture of life insurance 
certificate for nonpayment of assessment installment during month in which due 
by accepting payment thereof during following month, pursuant to its policy of 
accepting premiums paid within three months allowed for reinstatement of sus- 
pended members, and retaining amount paid until after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from District Court, Maverick County; Brian Montague, Judge. 

Action by Cesaria M. Sabalza against the Sovereign Camp of the Woodmen 
of the World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Van Haile McFarland and J. R. Sanford, both of Eagle Pass, for appellant. 

David E. Hume, of Eagle Pass, for appellee. 
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AMERICAN NAT. INS. CO. v. WALSH. No. 9844. 
Court of Civil Appeals of Texas. San Antonio. April 8, 1936. 
93 Southwestern Reporter (2d) 211. 
1. INSURANCE. 

Statute authorizing penalty against insurer for failure to pay insurance 
promptly and reasonable attorney’s fee for prosecution and collection of such loss, 
being penal in nature, rust be strictly construed and pursued in order to warrant 
recovery thereon (Vernon’s Ann. Civ. St. art. 4736). 


(For other cases, see Insurance, Dec. Dig. § 602.) 


INSURANCE. 

Reasonableness of attorney’s fee under statute in insurance case is question of 
fact and must be established by competent affirmative evidence before judgment can 
be rendered for such fee (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. §§ 665[1], 668[1].) 

3. INSURANCE. 

In suit on life policies and for penalty for failure to pay loss promptly, judg- 
ment for attorney’s fee could not stand where there was no evidence upon issue of 
amount or reasonableness of such fee (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from County Court at Law, No. 1, Bexar County; McCollum Burnett, 
Judge. 

Action by Gertrude Walsh against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment affirmed upon condition of remittitur, and otherwise to be reversed 
and remanded. 

Claud J. Carter, of San Antonio, for appellant. 

Charles W. Anderson, of San Antonio, for appellee. 

SmitH, Chief Justice. 

This action is for the amount of insurance upon the life of Gertrude M. Pia, 
née Aldrich, whose death was presumed because of seven years’ absence, as pro- 
vided in article 5541, R. S. 1925. Gertrude Walsh, the beneficiary designated in the 
policies of insurance in suit, recovered the amount of said policies, plus the pre- 
scribed penalty of 12 per cent. of said amount, and $150 attorney’s fee, as provided in 
article 4736, as amended by the Acts of 1931 (42d Leg. p. 135, c. 91, § 1 [Vernon’s 
Ann. Civ. St. art. 4736]). The cause was tried by the court without a jury. 

The evidence supported the presumption of death as contemplated in the 
statute, and the judgment based thereon will not be disturbed. 

[1-3] But there was no evidence upon the issue of the amount or reasonable- 
ness of attorney’s fee. The statute is highly penal in its nature, and must be 
strictly construed and pursued in order to warrant recovery thereon. The reason- 
ableness of the attorney’s fee is purely a question of fact, and must be established 
by competent affirmative evidence, before judgment can be rendered for such fee. 
Connecticut General Life Ins. Co. v. Bertrand (Tex. Civ. App.) 47 S. W. (2d) 
631; Id. (Tex. Com. App.) 65 S. W. (2d) 279; Wichita Valley Ry. Co..v. Wood 
(Tex. Civ. App.) 284 S. W. 301; Quanah, A. & P. Ry. Co. v. Price (Tex. Civ. 
App.) 192 S. W. 805. Therefore, the judgment for attorney’s fee, being without any 
evidence to support it, cannot stand. 

Accordingly, the judgment will be affirmed, upon condition that appellee, within 
ten days from rendition hereof, shall file remittitur of $150; otherwise the judg- 
ment will be reversed in its entirety, and the cause remanded for another trial. 

Affirmed on condition. 


SOUTHERN LIFE & HEALTH INS. CO. v. RAMIREZ. No. 3339. 
Court of Civil Appeals of Texas. El] Paso. March 26, 1936. 
93 Southwestern Reporter (2d) 234. 
1. INSURANCE. 


Misrepresentation of material fact in application for life policy would not 
avoid policy issued upon such application unless misrepresentation was willfully 
made. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 
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2. INSURANCE. 

Recital in application for life policy that applicant warranted that answers 
were strictly correct, complete, and truthful, had no contractual force where 
neither application nor copy thereof was attached to policy and policy recited 
that it contained entire agreement. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. INSURANCE. 

That named beneficiary in life policy may not have had insurable interest 
in life of insured was not available as defense to insurer in action against it by 
such beneficiary in absence of an adverse claim to proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

Appeal from County Court at Law No. 2, Bexar County; C. J. Matthews, 
Judge. 

Action by Demetria Ramirez against the Southern Life & Health Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Upon the written application of Petra Esquivel, dated February 2, 1934, 
appellant issued a policy of insurance upon the life of the applicant naming the 
appellee, Demetria Ramirez, an aunt of the insured, as beneficiary. The policy 
is dated and was delivered March 12, 1934. On the following July I4th, the 
insured died of peritonitis caused by an actue attack of appendicitis suffered 
a few days before. This appeal is from a recovery by the beneficiary upon the 
policy. The policy contained the usual stipulation that no obligation was 
assumed unless the insured was in sound health on delivery of the policy. The 
application was not attached to the policy, nor was a copy thereof attached. 
The policy states it contains the entire agreement between the company and 
the insured. It makes no reference whatever to the application. Appellant 
defended upon the ground the insured was not in sound health on the date the 
policy was delivered and because of alleged misrepresentations contained in the 
policy which it was alleged were willfully made. Defendant contended the 
insured was tubercular (pulmonary) upon the dates of the application and 
delivery of the policy. The jury found the insured, at the time she applied for 
the insurance, did not willfully make an untrue statement as to any disease of the 
iungs and that she was in sound health on March 12, 1934. 

A. H. Lumpkin, of San Antonio, for appellant. 

J. R. Cade, of San Antonio, for appellee. 

Hiccins, Justice (after stating the case as above). 

[1] Complaint is made as to the submission of the issue concerning the 
statement relating to disease of the lungs. The issue inquired whether an untrue 
statement in that connection was willfully made. Appellant presents the point 
that a material misrepresentation is a defense without the necessity of proving 
the misrepresentation was willfully made. This theory is untenable under the 
1uling in American Central Life Ins. Co. v. Alexander (Tex. Com. App.) 56 
S.W.(2d) 864, 865, where it was held that a misrepresentation or breach of 
warranty by the insured will not avoid a life insurance policy unless it was 
willfully or made fraudulently with intent to deceive. The same ruling was 
made in Colorado Life Co. v. Newell (Tex. Civ. App.) 78 S.W.(2d) 1049, in 
which a writ of error was refused. 

These authorities refute the appellant’s theory that a misrepresentation of 
4 material fact, innocently made, contained in an application for life insurance, 
will avoid a policy issued upon such application. Appellant pleaded the alleged 
misrepresentation was willfully made evidently to meet the rulings in the cases 
cited. The court did not err in limiting the issue to a willful misrepresentation. 

[2] The application provided: “I do warrant that the foregoing answers and 
those on the reverse side are strictly correct, complete and truthful.” This 
warranty has no contractual force because neither the application nor copy 
thereof was attached to the policy, First Texas Prudential Ins. Co. v. Pedigo 
(Tex. Com. App.) 50 S.W.(2d) 1091, and the policy provides it contains the 
entire agreement. See, also, Terry v. Texas Prudential Ins. Co. (Tex. Civ. App.) 
77 $.W.(2d) 761, for discussion concerning ‘warranties in life insurance policies. 
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The refusal of the requested peremptory instruction was proper. The 
evidence raises an issue as to whether the insured was tubercular. 

[3] The fact that appellee may not have had an insurable interest in the life of 
the insured is not available as a defense to the appellant in the absence of an 
adverse claim to the proceeds of the policy. Acts 1931, 42d Leg., c. 195, p. 328 
(Vernon’s Ann. Civ. St. art. 4736a); Pacific Mutual Life Ins. Co. v. Williams, 79 
Tex. 633, 15 S. W. 478; Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. 
Rep. 107. 

The court charged the burden of proof was upon appellant as to its defensive 
issues. This was not reversible, but the better way is to frame each question so it 
will indicate its own burden of proof. Phoenix Refining Co. v. Tips (Tex. Com. 
App.) 81 S.W.(2d) 60. 

As to the assignment asserting misconduct of the jury the evidence abundantly 
supports the view that the misconduct charged was not shown. 

The rulings upon evidence of which complaint is made are regarded as without 
merit and discussion thereof unnecessary. 

Affirmed. 


AMERICAN NAT. INS. CO. v. BRAWNER. No. 1536. 
Court of Civil Appeals of Texas. Eastland. March 27, 1936. 
Rehearing Denied May 1, 1936. 
93 Southwestern Reporter (2d) 450. 
1. INSURANCE. 

Requisite elements of a contract of insurance are: Subject-matter, risk or 
contingency insured against and duration thereof, promise to pay or to indemnify 
in a fixed or ascertainable amount, consideration for the promise, known as the 
premium, and the period of payment thereof, and an agreement or meeting of 
the minds of the parties. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Allegations in insurer’s answer to suit on life policy that policy never became 
effective because application was not signed by alleged insured, nor by her authority, 
but was signed by beneficiary who fraudulently misrepresented physical condition 
of insured, held to state valid defense, statute providing for incontestable clause 
being inapplicable (Vernon’s Ann. Civ. St. art. 4732, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

4. INSURANCE. 

Where insurer discovered falsity of representations in application for life 
policy about six months before policy became incontestable under 2-year statute 
so as to afford insurer ample time within which to assert its rights, insurer could 
not contend that statute was unreasonable (Vernon’s Ann. Civ. St. art. 4732 
subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Statute providing that policy shall be incontestable not later than two years 
from its date except for nonpayment of premiums held not invalid as limiting and 
restricting insurer's rights so as to deprive it of its remedy by due course of law 
within Constitution (Vernon’s Ann. Civ. St. art. 4732, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Appeal from District Court, Eastland County; B. W, Patterson, Judge. 

Suit by Stephen S. Brawner against the American National Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Conner & Conner, of Eastland, for appellant. 

Grady Owen, of Eastland, for appellee. 
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State Reserve Life Ins. Co. v. Hill 


STATE RESERVE LIFE INS. CO. v. HILL. No. 8234. 
Court of Civil Appeals of Texas. Austin. April 8, 1936. 
Rehearing Denied April 29, 1936. 
93 Southwestern Reporter (2d) 485. 
1. INSURANCE. 

Life policy providing that specified amounts would be available at end of first 
aud second years for payment of succeeding annual premium and authorizing loan 
on policy after second year if all indebtedness and premium for year in which loan 
was made were paid in advance, lapsed for nonpayment of second annual premium, 
since loan value for second year was not available unless premium was paid in 
advance. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE. 

Life policy which required defaulting insured to “borrow” available loan value 
and to assign and deposit policy as collateral according to insurer’s form, for 
purpose of procuring extended insurance, lapsed on failure of insured, who failed 
to pay second annual premium, to comply with conditions of policy for making 
loan value available for payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from District Court, Bell County; Few Brewster, Judge. 

Suit by Mrs. Alice Irene Hill against the State Reserve Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Robert Harrison, of Fort Worth, for appellant. 

Edgar W. Cale, of Temple, for appellee. 

Biatr, Justice. 

Appellee, Alice Irene Hill, the widow of James Hill, deceased, as beneficary, 
sued appellant, State Reserve Life Insurance Company, on its policy of life 
insurance covering the life of the said James Hill for $1,000, and recovered judg- 
ment for $1,000, plus 12 per cent. statutory penalty, and $150 as attorney’s fee, a 
total of $1,270. 


This appeal presents the sole question of whether under the terms of the 
policy it had lapsed prior to the death of the insured, because of failure to pay 
the renewal premium when due, The policy was issued February 15, 1932, in 
consideration of the payment of an annual premium of $30 in advance, or four 
installments of $8 each, payable quarterly in advance. The insured elected to pay 
the premium in quarterly installments, and accordingly paid the four installments 
covering the first year premium, on February 15, May 15, August 15, and 
November 15, 1932: and no other or further premium payment was ever made. 
The insured died July 31, 1933, more than eight months after the last premium 
payment, and more than five months after the date on which the next quarterly 
premium became due. The policy provided for the payment of $1,000, on account 
of the insured’s death, “if all premiums shall have been duly paid”; and that 
“failure to pay when due any premium or installment thereof, * * * shall of 
itself cause this policy thereupon to cease and determine.” The Table of Loan and 
Nonforfeiture Values clause provided that, “subject to the terms and conditions of 
provision for ‘Cash Loans’ on page 2, a loan value of $15.00 will be available at the 
end of the First policy year and a loan value of $35.00 will be available at the 
end of the Second policy year; provided, either loan shall be applied toward 
payment of the succeeding annual premium.” The “Cash Loans” clause referred 
to provided that, “after the expiration of the second policy year, and while this 
policy is in force, the legal owner may borrow upon this policy, by assigning and 
depositing it as collateral according to the Company’s form, all or part of its loan 
value as shown in Table on page 3; provided, all indebtedness and the premium 
up to and including the end of the policy year in which loan is made and interest 
for the same period at the rate of six per centum per annum are paid in advance.” 

[1] Appellant concedes that the conflict between the Cash Loan and the Table 
of Values clauses, as to whether a loan value was available at the end of the first 
or not until the end of the second policy year, should be construed favorably to 
the contention of appellee that a loan value of $15 accrued at the end of the first 
policy year. It was the theory of the trial court that since the payment of the 
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first year premium created a loan value of $15 which might be used in part payment 
of the second annual premium, and which was sufficient to extend the insurance 
policy beyond the date of the death of the insured, the law would automatically 
apply the accrued loan value to the payment of the future premiums and thereby 
extend the expiration date of the insurance policy. This theory is predicated upon 
the rule that under no circumstances will an insurance policy be forfeited until all 
of any net or reserve or cash value that exists at the expiration of the insurance 
term has been applied to the payment of future premiums. But this rule has no 
application to the instant case, because the insured did not comply with the terms 
and conditions of the insurance contract for making the accrued loan value 
available for payment of the succeeding annual premium due on the policy. In 
the first place, the policy requirements that “the premium up to and including the 
end of the policy year in which the loan is made and the interest for the same 
period at the rate of 6% per annum” be paid in advance were not complied with by 
the insured. The policy had no loan value available for the payment of premiums 
except on the express condition that the entire annual premium for the year in 
which the loan was made was paid in advance. This was not done by the insured, 
and the expiration date of the policy was not extended. Texas Life Ins. Co. v. 
Francis Cork (Tex. Com. App.) 89 S.W.(2d) 779, reversing (Tex. Civ. App.) 59 
$.W.(2d) 334. 

[2] In the second place, the policy required the insured to “borrow” the loan 
value available and to assign and deposit his policy “as collateral according to the 
company’s form.” The insured did not undertake in any manner to meet these 
conditions of the policy and actually procure a loan or borrow the loan value 
available. This phase of the case is determined by the recent decision of Texas 
Life Insurance Co. v. Dillehay (Tex. Civ. App.) 79 S.W.(2d) 342, wherein the 
court say: 

“It is true that the loan value of the policy in March 1931, was $358, being $52 
more than the loan of $306 then outstanding; and that, had the insured borrowed 
that $52 and paid it on the premium, he would have had his premium paid to his 
death, but the contract does not put any duty on the appellant to so apply such 
loan value; in the absence of such borrowing, we know of no statute which requires 
such automatic application.” 

To the same effect is the decision of the Supreme Court in the recent case of 
Texas Life Insurance Co. v. Cork, 89 S.W.(2d) 779, reversing (Tex. Civ. App.) 
59 S.W.(2d) 334, holding that where the policy provides for the automatic premium 
loan plan and the insured does not avail himself of the plan as provided for in 
the contract, the insurance policy will not be automatically extended, even though 
there is avaliable a loan value. 5 

The judgment of the trial court in the instant case was based upon the decision 
of the Court of Civil Appeals in the Cork Case, supra. Since the appeal of the 
instant case, the Cork Case has been reversed and rendered for the insurance 
company upon the same principle of law here involved, and, accordingly, the judg- 
ment of the trial court will be reversed and judgment will be here rendered for 
appellant. 

Reversed and rendered. 

ILLINOIS BANKERS LIFE ASSUR. CO. v. PAYNE. No. 11901. 
Court of Civil Appeals of Texas. Dallas. March 14, 1936, 
Rehearing Denied April 18, 1936. 
93 Southwestern Reporter (2d) 576. 
1. INSURANCE. 

Forfeiture of life policy for nonpayment of premium within grace period held 
arbitrary and unjustifiable, so as to entitle insured to damages therefor, where, at 
time of forfeiture, insurer had funds belonging to insured lacking only $1.78 of 
being full amount of premium, which should have been applied on premium due, 
although allocated by insurer to partial payment of future premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 


_Under provision of life policy that at any time after default in premium payment 
policy might be reinstated upon presentation of evidence of insurability satisfactory 
to company and payment of arrears of premiums with interest, insured held entitled 
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to reinstatement as matter of contract right, which could not be arbitrarily denied 
without good reason. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4. INSURANCE. 

Evidence held to establish that refusal of insurer to reinstate life policy after 
default in premium payment was arbitrary and without just cause, so as to entitle 
insured to damages therefor, where insured made showing of good health at time 
of application for reinstatement as required by policy and reinstatement was denied 
because of alleged discrepancies in answers as to insured’s height and weight in 
reinstatement application and original application for policy. 

“Insurability,” within life policies, is no more comprehensive than that 

of good health and insurable interest; such being its ordinary and plain 

meaning and popular sense in which it is understood. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

5. INSURANCE. 

In action against insurer for wrongful forfeiture of life policy, determination of 
value of policy to insured as damages by subtraction of amount necessary to pay 
policy canceled to maturity from amount necessary to carry new like policy to 
maturity was matter of calculation only and not necessary to be determined by jury 
as question of fact. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from District Court, Henderson County; Ben F. Dent, Judge. 

Action by Maude A. Payne against the Illinois Bankers Life Assurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

See, also, (Tex. Civ. App.) 62 S.W.(2d) 315. 

Ramey, Calhoun & Marsh, of Tyler, for appellant. 

3ishop & Holland, of Athens, for appellee. 


EKLUND v. METROPOLITAN LIFE INS. CO. No. 5717. 
Supreme Court of Utah. April 29, 1936. 
57 Pacific Reporter (2d) 362. 
1. INSURANCE. 

False representations of insured in application for industrial life policy that she 
had never been under treatment in any hospital and had not been under care of 
physician within three years held to render policy thereon void as provided in 
application and policies were issued without any physical examination, so that state- 
ments were material to risk. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE. 

Representation which is material to risk and knowingly false will be as effective 
as ground for rescission of contract embodied in policy as if untrue statements were 
made in form of warranties. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

Appeal from District Court, Salt Lake County; Roger I. McDonough, Judge. 

Action by Gust Eklund, administrator of the estate of Alice Eklund, deceased, 
against the Metropolitan Life Insurance Company. Judgment for defendant, and 
plaintiff appeals. 

Affirmed. 

R. L. Beezley and J. H. McKnight, both of Salt Lake City, for appellant. 

Van Cott, Riter & Farnsworth, of Salt Lake City, for respondent. 


WHITE v. ZAZTNA LIFE INS. CO. No. 8257. 


Supreme Court of Appeals of West Virginia. March 17, 1936. 
185 Southeastern Reporter 236. 
INSURANCE. 


Insurer held not liable under permanent total disability provision of life policy, 
providing for benefits if insured should be “prevented from performing any work 
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or conducting any business for compensation or profit” where insured was dis- 

charged as teacher because of impaired hearing, but evidence failed to disclose that 

insured had been unable, because of impaired hearing, to obtain other employment. 
(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

A case in which the terms “prevented from performing any work or conducting 
any business,” as used in a permanent total disability provision of a life policy, may 
not be construed simply as embracing insured’s occupation. 

Error to Circuit Court, Mingo County. 

Action by Mary S. White against the Aitna Life Insurance Company. To 
review a judgment for defendant, plaintiff brings error. 

Affirmed. 

J. Brooks Lawson, of Williamson, and E. A. Hansbarger, for plaintiff in error. 

Fitzpatrick, Brown & Davis, of Huntington, for defendant in error. 

Woops, Judge. 

This is an action to recover benefits alleged to be due under a permanent total 
disability provision, attached to and made part of a certain $3,000 life contract, the 
pertinent portion of which reads: “If, before default in payment of premium, the 
insured becomes totally and permanently disabled by bodily injuries or disease and 
is thereby prevented from performing any work or conducting any business for 
compensation or profit, the following benefits will be available,” etc. Judgment was 
rendered for the plaintiff before a justice of Mingo county. Upon an appeal the 
circuit court, after introduction of the plaintiff’s evidence, directed a verdict for 
defendant. Plaintiff brings error. 

The policy was taken out in March, 1925. From the application which formed 
a part thereof, it appears that the applicant was then forty-two years of age; that 
she had been married for twenty-one years; and that she was then employed as 
postmaster of Matewan. Insured had prepared herself for teaching, and did teach a 
number of years prior to her marriage. Immediately preceding November 17, 1933, 
she had taught two terms of school, and was in her third term. The board, upon 
complaint from patrons, requested insured to have her hearing examined, and upon 
receipt of an unfavorable report, requested her resignation. In September, 1934, 
Dr. Leech said she had 2/20 hearing in each ear. Insured testified that she could 
not hear a telephone ring, a knock at the door, or voices in the dark; that she had 
to watch the lips to hear at all. She knows of no other disability, except nervous- 
ness due to impaired hearing. While expressing a willingness to teach if the board 
would hire her, she does not state that she has applied for other jobs of teaching. 
She also says that she might work in a store if some one would employ her. 

It is contended that the insured is entitled, under the quoted provision, to 
recover upon a showing that she could not engage in the work she was following 
at the time she became disabled, to wit, school teaching, and that the evidence 
adduced was sufficient to carry the question of disability on that theory to the jury. 
A number of cases, including Molnor v. Commercial Casualty Insurance Co., 114 
W. Va. 402, 171 S. E. 894, and Cardwell v. Employers’ Liability Assurance Corpora- 
tion, 105 W. Va. 197, 141 S. E. 789, are cited in support of the generally recognized 
proposition that whether a person is “totally and permanently” disabled is ordinarily 
a matter for the jury; and Hetzel v. Pacific Mutual Life Ins. Co., 108 W. Va. 22, 
150 S. E. 385, Cody v. John Hancock Life Ins. Co., 111 W. Va. 518, 163 S. E. 4, 
86 A. L. R. 354, and Jones v. Connecticut General Life Ins. Co., 114 W. Va. 651, 173 
S. E. 259, to the effect that the quoted phrase does not mean a state of absolute 
helplessness, but the inability of insured to engage in a practical manner in useful 
work, or to do substantially all the material acts necessary to the prosecution of 
any occupation in substantially the customary usual manner. 

It is apparent that the correctness of the trial court’s ruling is dependent upon 
the scope of the expression “prevented from performing any work or conducting 
any business for compensation or profit.” This clause seems to us to be self- 
explanatory. It cannot, in view of the language used, be limited to a particular 
occupation. Jones v. Connecticut General Life Ins, Co., supra. While the cases 
relied on by the plaintiff all recognize that a contract of insurance must be construed 
liberally in favor of the insured, the courts are not warranted in substituting other 
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terms for those that the parties have seen fit to adopt. The policy under considera- 
tion is not an occupational one, as was the case in Hetzel v. Pacific Mutual Life 
Ins. Co., supra. 

The evidence adduced fails to show that the plaintiff has been unable, on account 
of impaired hearing, to obtain other employment for which she might be fitted. In 
fact, she admits that she has not attempted to secure employment. So, under the 
terms of the policy declared on, we must hold that plaintiff failed to make out a case 
for the jury, and that the trial court should be affirmed. 

Affirmed. 


NOVOSEL et al. v. SUN LIFE ASSUR. CO. OF CANADA et al. No. 1926. 
Supreme Court of Wyoming. May 5, 1936. 
57 Pacific Reporter (2d) 110. 
1. INSURANCE. 

Evidence held insufficient to show that life insured was insane when he made 
change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Parents can take out policy on life of child for their own benefit by having 
themselves named as beneficiaries therein and leaving out of policy right to change 
beneficiary, since rights of originally designated beneficiary of such policy become 
vested. 

(For other cases, see Insurance, Dec. Dig. § 116[2].) 

3. INSURANCE. 

Minor son could change beneficiary of policy, taken out on minor son’s life by 
father in conjunction with son, who made application, where policy contained pro- 
vision for change of beneficiary, although policy was delivered to and kept by father. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Life insurer’s failure to indorse change of beneficiary on policy held not to pre- 
clude change from becoming effective, although policy was not fraternal insurance 
policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from the District Court, Sweetwater County; H. R. Christmas, Judge. 

On petition for rehearing. 

Petition denied. 

For former opinion, see 55 P.(2d) 302. 

T. S. Taliaferro, Jr., of Rock Springs, for plaintiffs, in support of petition for 
rehearing. 
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ACCIDENT 


BARKERDING v. ETNA LIFE INS. CO. No. 7931. 
Circuit Court of Appeals, Fifth Circuit. March 7, 1936. 
82 Federal Reporter (2d) 358. 
1. INSURANCE. 


Words “medical and surgical treatment” in accident insurance policy except- 
ing loss caused hy such treatment must be given their ordinary meaning in common 
speech as what is done by physician or surgeon in diagnosing and seeking to alle- 
viate or cure bodily ailment, and include things done by patient to carry out physi- 
cian’s specific directions for such ends. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. INSURANCE. 

Accident insurance policy, excepting loss caused by medical or surgical treat- 
ment, unless resulting directly from surgical operation necessitated solely by injuries 
covered by policy, he/d not to cover loss of toe amputated as direct result of burn 
caused by use of excessive heat prescribed by physician to cure infection due to 
chiropodist accidentally cutting callus too deeply. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from the District Court of the United States for the Eastern District 
of Louisiana; Wayne G. Borah, Judge. 

Action by Harry F. Barkerding against the Atna Life Insurance Company. 
From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

Richard B. Montgomery, Jr., of New Orleans, La., for appellant. 

St. Clair Adams, of New Orleans, La., for appellee. 

Before Foster, Sibley, and Walker, Circuit Judges. 

Sreiey, Circuit Judge. 


The District Court dismissed as setting forth no cause of action a suit upon a 
policy of accident insurance whose material provisions are these: 

“The Etna Life Insurance Company * * * hereby insures * * * against loss 
resulting directly and independently of all other causes from bodily injuries effected 
during the term of this policy solely from accidental means. * * * ” “C, This 
insurance shall not cover accident, injury, disability, death or other loss caused 
directly or indirectly, wholly or partly, by * * * bacterial infections (except pyo- 
genic infections which occur simultaneously with and through an accidental cut or 
wound) or by any other kind of disease. * * * This insurance shall not cover 
accident, injury, disability, death or other loss caused directly or indirectly by 
medical or surgical treatment, except such as may result directly from surgical 
operations made necessary solely by injuries covered by this policy and performed 
within ninety days after the date of the accident.” 

There are specified indemnities for loss of time, for hospital confinement, and 
for the loss of a leg. These indemnities were claimed on facts thus alleged: 

“That plaintiff during the month of May, 1933, went to a chiropodist to have 
a callus removed from his foot; that the said callus became infected and formed an 
ulcer due to the chiropodist accidentally paring and cutting the said callus too 
deeply so as to cause a cut or wound on the foot; that the said ulcer was due to a 
pyogenic infection which occurred simultaneously with and through the accidental 
cut or wound; that the said ulcer was lanced by plaintiff’s attending physician 
and plaintiff was informed by the said physician that he should remain in bed; 
that plaintiff did not desire to remain in bed and so informed his attending physi- 
cian; that his physician then suggested that the condition might be cleared up if 
heat were applied to the infected place; that plaintiff's wife went around to an 
electrical shop and asked the electrician there if he knew of electrical appliances 
which were suitable to be used for this purpose and he informed her that he could 
make such an appliance in his shop and told her that she should use a certain 
type of bulb; plaintiff, however, applied to his foot first the heat from an ordinary 
electric globe, ataching the globe to the appliance sold him by the supply man. 
This did not seem to generate enough heat so plaintiff's son went back to the 
electrical shop and obtained the bulb that the said electrician had recommended. 
Plaintiff then put the said bulb sold him by the supply man into the appliance. 
Plaintiff noticed that his foot began to be very painful due to the heat, but did 
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not think anything of it. Finally it became so painful that he called the physician 
and the physician informed him that his foot had been very badly burned due to 
the fact that the globe which had been supplied was a 250 Watt carbon light and 
that he should be taken to the hospital for treatment. This occurred on May 27, 
1933. Asa result of said burn plaintiff’s toe was amputated on July 5, 1933, and on 
August 23, 1933, his leg.” 

[1, 2] In construing the policy, we pay but little mind to the statutes of 
Louisiana regulating and defining the practice of medicine and chiropody. The 
policy makes no reference to these statutes, and its words are to be given their 
ordinary meaning in common speech. Medical and surgical treatment mean what 
is done by a physician of any recognized type or by a surgeon in diagnosing a 
bodily ailment and seeking to alleviate or cure it. It includes the things done by 
the patient to carry out specific directions given for these ends by a physician. A 
physician sometimes employs mechanical means in his treatment as a surgeon 
sometimes uses drugs for anesthesia or antisepsis. We may assume without 
deciding that a chiropodist’s treatment is not medical or surgical treatment within 
the meaning of the policy, and that the words of the petition which say that the 
chiropodist “accidentally pared and cut the callus too deeply so as to cause a cut 
or wound on the foot” mean some unintended act or slip rather than an unexpected 
consequence of an intentional act consented to by the plaintiff. Thus assuming, 
there would be an accidental wound, the pyogenic infection of which is not excluded 
from the coverage by the exception of bacterial infections. But this wound did 
not result “directly and independently of all other causes” in the hospitalization 
or amputation sued for. Its direct result was to send plaintiff to his physician to 
seek medical treatment. The treatment consisted first in lancing the ulcer, hardly 
to be called a surgical operation. Then, as a substitute for staying in bed, the 
physician prescribed as further treatment the use of heat on the foot. It is not 
alleged that any accident occurred in the use of the heat. The electrical apparatus 
chosen was found not to give much heat with an ordinary electric light bulb, and 
a large one was intentionally substituted. There was then no sudden or extra- 
ordinary occurrence. “Plaintiff noticed that his foot began to be very painful, 
due to the heat, but did not think anything of it. Finally it became so painful 
that he called the physician and the physician informed him that his foot had been 
badly burned. * * * As a result of the burn, plaintiff's toe was amputated on July 
5, 1933, and on August 23, 1933, his leg.” The burn is thus squarely alleged to 
be the direct cause of the disabilities sued for. It fairly appears to be, not the 
result of any accidental means, but of a means deliberately used. If an accident 
at all, it was an accident caused directly or indirectly by medical treatment pre- 
scribed hy the physician. The burn was not the direct or natural consequence either 
of the ulcer or the lancing of it, but of the use of heat as a curative agent. The 
excess of heat is like an overdose of a prescribed drug ,ignorantly taken by a 
patient, the effect of which is held to be the result of medical treatment under 
policies such as this one. Bayless v. Travelers’ Ins. Co., 2 Fed. Cas. 1077, No. 1,138, 
reversed on other grounds Baylis v. Travelers’ Ins. Co., 113 U. S. 316, 5 S. Ct. 494, 
28 L. Ed. 989; New Amsterdam Casualty Co. v. Perryman, 162 Miss. 864, 140 
So. 342. This policy declines to insure against an accident or an injury which is 
the direct or indirect result of medical treatment. The plaintiff has not suffered 
a casualty covered by his insurance. 

Judgment affirmed. 


TRAVELERS INS. CO. v. WELCH. No. 7833. 
Circuit Court of Appeals, Fifth Circuit. March 26, 1936. 
82 Federal Reporter (2d) 799. 
1. INSURANCE. 


_ Whether insured committed suicide or accidentally shot himself held for jury in 
action on accident insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
2. INSURANCE. ; ‘ 

Right given insurer to examine insured’s person by accident policy, which also 
: 1 The difference is discussed in Davis v. Jefferson Standard Life Insurance Co. (C. C. A.) 73 
F.(2d) 330, 96 A. Ll. R. 599, and Travelers’ Protective Ass’n v. Davis (C. C. A.) 67 F.(2d) 260. 
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gave it right to make autopsy in case of insured’s death, he/d not to cover mutilation 
of insured’s body by dissection. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

3. INSURANCE. as 

Beneficiaries of accident insurance policy are bound by clause giving insurer 
right to make autopsy in case of insured’s death when attempting to enforce policy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

4. INSURANCE. 

Accident insurance policy, giving insurer right to make autopsy in case of 
insured’s death, but not making such provision condition of insurance, nor declaring 
it void unless such right is recognized or warranting right, impliedly bound bene- 
ficiary not to obstruct autopsy, but did not bind him to make or forward autopsy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

5. INSURANCE. 

Provision in accident insurance policy, giving insurer right to make autopsy in 
case of insured’s death, will not be applied so as to defeat insurance on ground of 
beneficiary's breach of contract by refusal to consent to autopsy, in absence of clear 
language of condition or warranty, but should be treated as providing means of 
getting evidence of truth, rather than evading liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

6. INSURANCE. 

Courts should be slow to defeat insurance because of beneficiary's refusal to 
conseut to autopsy, which accident policy gives insurer right to make in case of 
insured’s death, when circumstances indicate no fraudulent concealment of truth or 
likelihood of discovering important evidence by dissection of body. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

7. INSURANCE. ’ 

Provision of accident insurance policy, giving insurer right to make autopsy in 
case of insured’s death, should be interpreted as permitting insurer to have autopsy, 
with consent of those entitled to give it, or, if they refuse, to appeal to court for 
decision on propriety thereof. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

8. INSURANCE. 

Exhumation of insured’s body on insurer’s demand for autopsy held not con- 
dition of insurance or warranty under accident policy giving insurer right to make 
autopsy in case of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

9. INSURANCE. 

Accident insurance policy held not forfeited by refusal of insured’s widow, who 
was beneficiary, to consent to autopsy, demanded by insurer’s adjuster five weeks 
after attending coroner’s inquest, where insurer’s local agent knew of insured’s death 
and told adjuster, latter did not communicate with insurer or request autopsy before 
burial of body, and coroner testified that nothing more could be learned by autopsy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

Appeal from the District Court of the United States for the Western District 
of Louisiana; Benjamin C. Dawkins, Judge. 

_ Action by Susie D. Welch, individually and as tutrix of Mildred R. Welch, a 
minor, against the Travelers’ Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Howard B. Warren and Clare C. Clark, both of Shreveport, La., for appellant. 

Arthur O’Quin and Leon O’Quin, both of Shreveport, La., for appellee. 
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JACKSON v. WASHINGTON NAT. INS. CO. Civ. 9919. 
District Court of Appeal, First District, Division 2, California. April 16, 1936. 
56 Pacific Reporter (2d) 1264. 
1. INSURANCE. 
Rule of liberal construction in favor of insured is applicable only when policy 
presents some uncertainty or ambiguity. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE. 

Payment on September 9, of premium due September 1, on accident and health 
policy providing that payment of past-due premium should not continue policy in 
force beyond Ist day of succeeding month, did not continue policy in force until 
October 9, so as to cover accidental death of insured after Ist of October, notwith- 
standing that period between September 1 and September 9 was not covered by 
policy, where policy provided for return of premiums paid for any period not 
covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 


Appeal from Superior Court, Alameda County; John J. Allen, Judge. 

Action by Gertrude Jackson against the Washington National Insurance Com- 
pany. From a judgment for the plaintiff, the defendant appeals. 

Reversed, with directions. 

Breed, Burpee & Robinson, of Oakland, for appellant. 

Vaughns & Larche, of Oakland, for respondent. 

SPENCE, Justice. 

Plaintiff, as the assignee of the beneficiary of an accident and health policy 
issued by defendant to William A. Jackson, sought to recover a death benefit of 
$1,000 for the accidental death of said William A. Jackson. Plaintiff had judgment, 
and defendant appeals. 

The sole question presented by this appeal is whether the policy was in force 
when said William A. Jackson was accidentally killed on October 3, 1933. Appellant 
contends that the payment of the premiums as hereinafter set forth continued the 
policy in force until October 1, 1933, and no longer, while respondent contends that 
said payments continued the policy in force until October 9, 1933. 


The policy was dated April 26, 1924, and, in consideration of the payment of a 
premium of $3.75, it was provided that the company “does hereby insure William A. 
Jackson * * * subject to all the conditions and limitations hereinafter con- 
tained, from the day this contract is dated, 12 o’clock noon, standard time of the 
place where Insured resides when this policy is issued, until 12 o’clock noon, such 
standard time, of the first day of June, 1924, and for such further periods of one 
calendar month each as the renewal premium of $3.75 per month will maintain the 
policy in force.” (Italics ours.) The acceptance of any renewal premium was 
made optional with the company. It was also provided that if default was made 
in payment of the agreed premium, the subsequent acceptance of a premium by 
the company would reinstate the policy but only to cover accidental injury there- 
after sustained. Clause N provided: “The payment of a past due premium shall 
not continue this insurance in force beyond the first day of the succeeding month.” 
(Italics ours.) Another provision of the policy provided: “Any premium paid to 
the Company for any period not covered by this policy will be returned upon 
request.” 

The insured’s renewal receipt card shows that the premiums during the last 
eleven months were ordinarily paid within a few days following the first day of 
each month. The entries on said card relating to the last payment shown thereon 
were as follows: “Herewith find $3.75 as payment of Monthly Premium on Policy 
No. 8363 for which please receipt below.—Date of Payment, 8/9/33——Month on 
which it Applies, Sept—Amount of Monthly Premium $3.75.—Accepted only subject 
to all the conditions of the policy—(Signed) M. Flory, Collector—Jackson, Wm. A. 
Insured.” Similar entries appeared on the card giving the dates of the making of 
the ten preceding payments and specifying the particular month for which each of 
such payments applied. It will be noted that the date of the last payment shown on 
said card was “8/9/33,” which payment was specified as the one applying to the 
month of September. The next preceding date of payment appeared as “8/4/33,” 
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which payment was specified as the one applying to the month of August. August is 
the eighth month, but the parties have assumed, without making mention of any 
error in the date, that the payment which was dated “8/9/33” was made upon Sep- 
tember 9 rather than on August 9. Our attention has not been called to anything 
in the record to justify this assumption, but we will nevertheless proceed, as have 
the parties, upon the assumption that said last payment was in fact made on Sep- 
tember 9 and was not made prior to that time. 

From what has been said we are of the opinion that the payment of the last 
premium on September 9, 1933, continued the policy in force until October 1, 1933, 
and no longer. The provisions of the policy were entirely clear and unambiguous 
and the payment of the past due premium on September 9 did “not continue this 
insurance beyond the first day of the succeeding month,” to wit, October 1. It is 
true under the terms of the policy that said payment caused a reinstatement of the 
policy only to cover injuries sustained after September 9, and that the period between 
September 1 and September 9 was not covered by the policy; but it is also true that 
the insured was entitled under the terms of the policy to a return of the premium 
paid for any period not covered by the policy. We therefore conclude that said 
policy was not in force on October 3, 1933, when said William A. Jackson met his 
death. 

{1, 2] No authority directly in point has been called to our attention and we have 
found none. Respondent relies mainly upon the case of Fallis v. Massachusetts 
Bonding & Insurance Co., 210 Mo. App. 579, 243 S. W. 217; but in that case and 
others cited by respondent the policy provisions differed from those before us. In 
said cases the rule of liberal construction was applied, but it is well settled that the 
rule of liberal construction in favor of the insured can only have application when 
the policy presents some uncertainty or ambiguity. Ogburn v. Travelers’ Ins. Co., 
207 Cal. 50, 276 P. 1004; First Nat. Bank v. Maryland Cas. Co., 162 Cal. 61, 121 P. 
321, Ann. Cas. 1913C, 1170; Carabelli v. Mountain States Life Ins. Co. (Cal. App.) 
46 P.(2d) 1004. The policy before us presents no such uncertainty or ambiguity, 
and in the absence thereof, we cannot, by construction, read out of the policy the 
plain provision that, “The payment of a past due premium shall not continue this 
insurance beyond the first day of the succeeding month.” To do so would be equiva!- 
ent to making a new and different contract for the parties in the place of the one 
which they had made for themselves. 

While the case is not directly in point, we may quote the language used by the 
court in Fuchs v. Germantown Farmers’ Mut. Ins. Co., 60 Wis. 286, 18 N. W. 846, 
at page 847: “The difficulty with this contention is that it calls upon the court to 
make an agreement for the parties, instead of construing the agreement which they 
made for themselves. This is not the province of this court. * * * If it is 
true, as claimed, that the plaintiff had no contract of insurance binding upon the 
company during the first nine days of the year stipulated for, yet that would not 
authorize the court to extend the contract for a period of nine days after the expira- 
tion of the year.” We may also quote the language of the court in Scholz v. Stand- 
ard Acc. Ins. Co., 145 Va. 694, 134 S. E. 728, 731, as follows: “As we have herein- 
before stated, under the terms of the policy, if a premium was paid for any period 
not covered by the policy, the effect was not to extend the period of the risk, but 
to render the company liable for a refund of the excess. In the instant case, the 
period of the risk fixed by the renewal receipt was from May 6, 1923, till May 6, 
1924, and, if the policy was not in force between May 6, 1923, and July 10, 1923, that 
time was ‘a period not covered by this policy,’ and, if an excess premium was charged 
for the period stipulated for, the effect was to render the company liable to refund 
the excess, and not to extend the period of the risk. Such was the contract of the 
parties.” 


As the provisions of the policy and of the renewal receipt in the present case 
were certain and unambiguous and were wholly consistent one with the other, we 


cannot sustain respondent’s contention which does violence to the provisions of 
both. 


The judgment is reversed, with directions to the trial court to enter judgment in 
favor of the defendant. 
We concur: Nourse, P. J.; Sturtevant, J. 
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FREDERICK v. FEDERAL LIFE INS. CO. Civ. 10198. 
District Court of Appeal, Second Disttict, Division 2, California. April 30, 1936. 
57 Pacific Reporter (2d) 235. 
1. INSURANCE. 


Report of medical examiner containing matters which insured failed to set 
forth in application for health and accident policy did not give insurer knowledge 
that insured made false representations concerning such matters, as respects 
whether insurer waived falsity of such representations. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

2. INSURANCE. 

Insurer could resist recovery on accident and health policy on ground of 
material representations in application which were discovered to be false after 
policy was issued, notwithstanding that insurer may have overlooked or considered 
as inconsequential an incorrect or incomplete answer in application concerning 
another matter. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

Appeal from Superior Court, Los Angeles County; Douglas L. Edmonds, 
Judge. 
Action by Fred J. Frederick against the Federal Life Insurance Company, 


wherein the defendant filed a cross-complaint. From the judgments, the plaintiff 
appeals. 


Reversed. 
W. I. Gilbert, of Los Angeles (Burton Briggs Crane, of Los Angeles, of 
counsel), for appellant. 


Joe Crider, Jr., of Los Angeles (John J. Ford, of Los Angeles, of counsel), 
for respondent. 


FEDERAL LIFE INS. CO. v. WELLS. No. 13610. 
Supreme Court of Colorado. March 30, 1936. 
56 Pacific Reporter (2d) 936. 





1. INSURANCE. 


Insurer’s denial of liability on ground that claim did not come within coverage 
of accident policy constituted waiver of failure to comply with policy provisions 
concerning time to give notice, notwithstanding general statement in letter con- 
taining denial that letter was written without prejudice to or waiver of any of 
insurer’s rights or defenses. 

Word “coverage” means the sum of risks which insurance policy covers, 
and cannot be stretched to cover failure to give notice within specified time. 
(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 


Insurer could waive policy provision concerning time to give notice after 
expiration of time within which notice was due. 

(For other cases, see Insurance, Dec. Dig. § 555.) 
3. INSURANCE. j 

Seneficiary’s employment of attorney and institution of suit on accident policy 
after insured denied liability on ground claim did not come within coverage of 
policy constituted change in position to beneficiary’s detriment, as respects whether 
insurer waived failure to comply with policy provision concerning time to give 
notice. 


tN 


(For other cases, see Insurance, Dec. Dig. § 559[ 

In Department. ’ 7 beaciel 

Error to District Court. Larimer County; Claude C. Coffin, Judge. 

Action by Katherine Wells against the Federal Life Insurance Company. 
Judgment for the plaintiff, and the defendant brings error. 

Affirmed. 


Wm. A. Bryans, III, of Fort Collins, for plaintiff in error. 


Mortimer Stone and Alden T. Hill, both of Fort Collins, for defendant in 
error. 


1.) 
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MASSACHUSETTS BONDING & INS. CO. v. WILLIAMS. 
Supreme Court of Florida. March 30, 1936. 
167 Southern Reporter 12. 
1. INSURANCE. ; ght ; j 

In action on accident policy wherein insurer interposed defense that insured 
had made false representations in application, replications to effect that insured 
had given true answers to agent and that agent had not written answers given by 
insured held to state good reply as against demurrer to the defense, regardless 
of whether false answers were inserted through negligence, mistake, or delib- 
erately. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

2. INSURANCE. ’ 

Whether insured suing for benefits under accident policy had given agent the 
incorrect answers which were set forth in application held for jury under con- 
flicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. ; 

If insured gives truthful answers to questions in application and agent of 
insurer, either through fraud or mistake, inserts untrue answers in application, 
insurer is estopped from making defense of breach of warranty. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

4. INSURANCE. 

Insured was not chargeable with such negligence as would render him liable 
for false answers inserted by insurer’s agent in application for accident policy 
merely because he signed application filled out by agent without reading it. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Error to Circuit Court, Pasco County; John U. Bird, Judge. 

Action by S. D. Williams, as administrator of the estate of Eppes Tucker, 
deceased, against the Massachusetts Bonding & Insurance Company. Judgment 
for plaintiff, and defendant brings error. 

Affirmed. 

McKay, Macfarlane, Jackson & Ramsey, of Tampa, for plaintiff in error. 

Dayton, Dayton & Dayton, of Dade City, for defendant in error. 


ZIOLKOWSKI v. CONTINENTAL CASUALTY CO. Gen. No. 38397. 


Appellate Court of Illinois. Second Division. First District. April 7, 1936. 
Rehearing Denied April 23, 1936. 
1 Northeastern Reporter (2d) 410. 
4. INSURANCE. ; oe 
Accident policy excluding liability for loss, if injury causing it resulted from 
intentional act of insured or of any other person, held not to exclude liability for 
intentional killing of insured by another, since word “injury” did not include fatal 
injury (Smith-Hurd Ann. St. c. 73, § 363, Subd. (6). 
(For other cases, see Insurance, Dec. Dig. § 464.) 


5. INSURANCE. ; Os : 

If language of clause in accident policy is reasonably susceptible of two inter- 
pretations, that interpretation must be adopted which will not defeat claim against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Cook County; John W. Preihs, Judge. 

Action by Steve Ziolkowski against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

George C. Bliss, of Chicago, for appellant. 

Peden, Melaniphy, Ryan & Andreas, of Chicago (John C. Melaniphy, of 
Chicago, of counsel), for appellee. 

SCANLAN, Presiding Justice. 

Plaintiff sued defendant in assumpsit as beneficiary under an accident insurance 
policy issued by defendant to one Joseph Sarnouski. The case was tried by the 
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court, the issues were found for plaintiff, and damages were assessed in the sum 
of $2,979. Defendant appeals from a judgment entered upon the finding. 

This was the third trial of the cause. In the first there was a finding and 
judgment in favor of plaintiff, and upon appeal we reversed the judgment and 
remanded the cause because of the refusal of the trial court to admit certain 
documentary evidence offered by defendant. Ziolkowski v. Continental Casualty 
Co., 263 Ill. App. 31. Upon the second trial the issues were found for plaintiff 
and damages were assessed in the sum of $2,645, and upon appeal we reversed the 
judgment and remanded the cause. 270 Ill. App. 286. The parties then stipulated 
that all the evidence which was presented at the second trial would be admitted 
in evidence upon the third trial. No additional evidence was heard. 

To quote from our opinion upon the first appeal (263 Ill. App. 31, 32, 33): 
“The declaration, consisting of one count, contained a copy of the contract of 
insurance. The defendant filed a plea of the general issue and two special pleas, 
the first special plea alleging ‘that the injury causing the loss of life of insured 
resulted from an intentional act of insured or some other person’; and the second 
special plea alleging ‘that the injury causing the loss of life of insured: resulted 
from an intentional act of another person, to-wit, a stab wound, which assault was 
not committed upon the assured by such other person for the sole purpose of 
burglary or robbery and which assault was not incurred by insured while engaged 
in the proper performance of the duties of his occupation and provoked solely 
thereby,’ etc. The plaintiff filed replications to the two special pleas.” 


Upon the instant hearing, after both sides rested, at the suggestion of the trial 
court, plaintiff withdrew the replications to the second and third pleas and filed a 
general demurrer, attached to which was the following “causes of demurrer”: 


“And the plaintiff shows to the Court here the following causes of demurrer 
to said second and third pleas, that is to say: 


“1, That the term ‘injury’ as used in said second plea and in part 5 of said 
Insurance Policy, Sub-paragraph 3, does not include fatal injury, but is confined 
to non-fatal injuries. 

“2. In that the third plea is insufficient in that the word ‘injury’ as used in said 
plea and in part 5 of said Insurance contract, sub-paragraph 3, does not include 
fatal injuries, but is confined to non-fatal injuries. 


“3 In that Part 5 of said Insurance Policy does not exempt the defendant 
from liability where the Insured was killed by means of accident, even though the 
act or acts causing the death of the Insured were intentional. 


“Wherefore, for want of sufficient pleas in this behalf the plaintiff prays judg- 
ment and that the defendant may answer further to said declaration,” etc. 


The court sustained the demurrer and entered the instant judgment. 


[1] Defendant contends that “the mandate of this court reversing and remand- 
ing this cause was not filed (in the trial court) within the one year limitation 
period provided by the (new) Civil Practice Act,” effective January 1, 1934 
(Smith-Hurd Ann. St. c. 110, § 212; Cahill’s Ill. Rev. Stat. 1933, ¢ 110, Par. 216). 
Under the old Practice Act (Smith-Hurd Ann. St. c. 110, appendix, § 114; Cahill’s 
Rey. St. 1931, c. 110, par. 114), a two-year period was provided. Our opinion 
and judgment was filed on April 11, 1933, the mandate was filed in the superior 
court on January 5, 1935, and the cause was reinstated for trial on January 25, 
1935, and was tried on February 20, 1935. Rule 1 of the Rules of Pleading, 
Practice and Procedure, adopted by the Supreme Court of Illinois at the December 
term, 1933 (Smith-Hurd Ann. St. c. 110, § 259.1; Ill. Rev. Stat. 1935, c. 110, 
par. 223), provides: “Applicability of Civil Practice Act. All provisions of the 
Civil practice Act with respect to review in civil proceedings by the Supreme or 
Appellate Courts shall apply to orders, determinations, decisions, judgments or 
decrees entered by trial courts on or after January 1, 1934. All suits in which a 
summons has been issued prior to January 1, 1934, but in which no pleadings have 
been filed by either party prior thereto, shall be governed by the Civil Practice Act. 
The provisions of the Civil Practice Act with respect to service of process issued 
on or after January 1, 1934 (sections 6, 10, 13-19), appearance (section 20), and 
trial practice (sections 48-73), shall apply to proceedings instituted prior to 
January 1, 1934, and not on trial prior to that day. Except as provided by this 
rule, or by written stipulation of parties, or by order of the court, upon notice and 
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motion, proceedings instituted prior to January 1, 1934, shall not be governed by the 
Civil Practice Act.” (Italics ours.) 

We hold that the time limit fixed by the new Practice Act did not apply to the 
instant proceeding and that plaintiff filed the mandate within the time fixed by the 
old Practice Act. 


[2-4] There is no merit in defendant’s contention that “in view of the opinion 
of this court reversing and remanding the cause, the trial court erred in entering 
judgment on the same record containing the same evidence as was before this court 
in the former appeal.” Our decision upon the second appeal turned solely upon the 
question as to whether or not, under the undisputed evidence, the act of the Mexi- 
can was intentional within the meaning and intent of part V of the policy, and we 
held that it was intentional. The present contention of plaintiff that clause (3) 
did not exclude liability for the intentional killing of the insured by another was 
not raised upon that appeal. In our opinion reversing that judgment and remand- 
ing the cause for a new trial, we stated: “We have reached the conclusion that 
justice requires a retrial of this cause.” In the instant appeal the major issue is 
whether the word “injury,” as used in part V (3) of the policy includes “fatal 
injury.” Upon the third trial the trial court had control of the pleadings, and 
had the right to permit plaintiff to file the demurrer to the special pleas in order 
to directly raise an issue essential to his right of recovery. 


Defendant contends that “part V of the contract of insurance is not ambiguous. 
Its terms are definite and certain. It precludes recovery in this case on the undis- 
puted facts.” The material part of part V reads as follows: 

“Part V. Not Covered. 

“This policy does not cover any loss * * * (3) if the injury causing it results 
from the intentional act of the Insured or of any other person excepting, however, 
assaults committed upon the Insured for the sole purpose of burglary or robbery 
and also excepting assaults incurred by the Insured while engaged in the proper 
performance of the duties of his occupation and provoked solely thereby. * * * ” 

Plaintiff contends that part V (3) does not preclude a recovery where the 
injuries to the insured are fatal. Defendant contends that it does. The trial court 
sustained plaintiff's position. We have recently had occasion to pass upon the 
same language in another policy of this defendant. Porter v. Continental Casualty 
Co., 277 Ill. App. 492. There the provision was part IX (3). To quote from our 
opinion (277 Ill. App. 492, at pages 500-502) : 

“Plaintiff further contends that even if clause (3) were not a violation of 
clause (6), nevertheless, it must be held, under the phraseology of the clause and 
the rules of law that govern its interpretation, that it excludes indemnifiable losses 
payable to the insured which might result from the intentional acts of himself or 
any other person but does not exclude liability for the intentional killing of the 
insured by another; that if the defendant intended to protect itself against the 
liability for the intentional killing of the insured by another, it could have readily 
so provided, in clause (3), by apt words that would have apprised the insured 
that the policy did not cover any loss resulting from a fatal injury intentionally 
inflicted upon him by another person, and plaintiff further argues that the word 
‘injury,’ as used in the clause, must be held to mean a bodily harm that does not 
result in death. Webster’s New International Dictionary defines ‘injure’ as follows: 
‘To do harm to; to hurt; damage; impair; to hurt or wound, as the person: to 
impair the soundness of, as health’; and defines the word ‘injury’ as ‘Damage or 
hurt done to or suffered by a person or thing; detriment to, or violation of, 
person, character, feelings, rights, property, or interests, or the value of a thing.’ 
Funk and Wagnalls’ New Standard Dictionary of the English Language defines 
‘injury’ as follows: ‘Whatever reduces the utility or mars the integrity of the 
body.’ In Interstate Business Men’s Accident Ass’n v. Dunn, 178 Ky. 193 [198 
S. W. 727, 6 A. L. R. 1333], the policy insured against certain accidental injuries 
and provided that if the insured sustained any of the said injuries and death 
resulted the company would pay the beneficiary $5,000. It further provided that the 
insurance ‘shall not extend to or cover any loss due to * * * the act of any person 
done to injure the insured.’ The insured was intentionally shot and killed and 
the company denied liability under the exemption provision. The Kentucky court 
held that ‘injure’ meant ‘to do harm to; to hurt, to damage, as to hurt or wound,’ 
and that such word is never used to describe fatal injuries but is customarily con- 
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fined to non-fatal injuries; that the exemption clause did not give the word ‘injuries’ 
a broader meaning than it has in common usage and that if the company had 
desired to give it a broader meaning it might very readily have provided that ‘loss 
of life’ should be included in the word ‘injuries.’ In American Accident Co. of 
Louisville v. Carson, 99 Ky. 441 [36 S. W. 169, 34 L. R. A. 301, 59 Am. St. Rep. 
473], the company issued a policy against injuries or death resulting from violent, 
accidental means containing an exemption clause which provided: ‘This insurance 
does not cover * * * nor extend to or cover intentional injuries inflicted by the 
insured or any other person. * * * ’ The insured was intentionally shot and 
killed by another. It was held that it was well settled that such a clause refers to 
only ‘non-fatal injuries not inflicted by the insured or any other person.’ The Ken- 
tucky court calls attention to the fact that many accident policies, in their exemption 
clauses, use a form that plainly apprises the insured that when intentional injuries 
or death are inflicted upon the insured by himself or any other person the company 
is protected against loss. (See. also, Davis v. Massachusetts Protective Ass’n, 223 
Ky. 626 [4 S.W.(2d) 398]; Woods v. Provident Life & Accident Ins. Co. of 
Chattanooga, 240 Ky. 398 [42 S.W.(2d) 499]; Hessler v. Federal Casualty Co., 190 
Ind. 68, 129 N. E. 325 [14 A. L. R. 1329]; Business Men’s Indemnity Ass’n v. 
Washburn, 94 Ind. App. 395, 157 N. E. 104 [158 N E. 492]; Lincoln Health & 
Accident Ins. Co. v. Buckner, 117 Okl. 35, 245 P. 582; International Travelers’ 
Ass'n vy. Barnes (Tex. Civ. App.) 43 S.W.(2d) 135; Gavula v. United States 
Health & Accident Ins. Co., 15 Pa. Dist. R. 432.) If we deemed it necessary 
other cases to the same effect might be cited. 

“Plaintiff also argues, and with some force, that certain other provisions of 
the policy sustain her interpretation of clause (3), but we do not deem it necessary 
to specially refer to the same. 

“Defendant has cited Ziolkowski v. Continental Casualty Co., supra [270 IIL. 
App. 286], in support of its interpretation of section (3). The Ziolkowski Case 
was before this branch of the court and our decision turned upon the question as to 
whether, or not, under the undisputed evidence the act of the Mexican was inten- 
tional within the meaning and intent of Part V of the policy, and we held that it 
was intentional. The contention of plaintiff in this case that clause (3) did not 
exclude liability for the intentional killing of the insured by another, was not 
raised in the Ziolkowski Case. 

“The instant contract of insurance was drawn by defendant, and even if the 
language of clause (3) were reasonably susceptible of two interpretations, never- 
theless, under the settled rule of law, that interpretation must be adopted which 
will not defeat plaintiff’s claim. 

“After a very careful consideration of the questions involved we have reached 
the conclusion that both of the contentions of plaintiff in respect to clause (3) are 
sound, and if we are right in our conclusion it follows that the trial court erred 
in refusing to find for plaintiff and in finding for defendant.” 


In addition to the cases that we there cited in support of our ruling we now 
add National Life & Accident Ins. Co. v. May, 170 Okl. 198, 39 P.(2d) 107, decided 
December 4, 1934; and Housh y. Pacific States Life Ins. Co., 2 Cal. App. (2d) 14, 
37 P.(2d) 741, decided by the District Court of Appeal, Third District, Califor- 
nia, November 5, 1934. On December 17, 1934, the Supreme Court of California 
denied defendant a hearing in that case. 


In support of its position defendant cites the following cases: Continental 
Casualty Co. v. Morris, 46 Tex. Civ. App. 394, 102 S. W. 773; Ryan v. Continental 
Casualty Co., 94 Neb. 35, 142 N. W. 288, 48 L. R. A. (N. S.) 524, Ann. Cas. 1914C, 
1234; Fernando v. Continental Casualty Co., 169 Minn. 53, 210 N. W. 634; Con- 
tinental Casualty Co. v. Klinge, 82 Ind. App. 277, 144 N. E. 246, 247; Potestio v. 
Continental Casualty Co., 181 Wash. 480, 43 P.(2d) 956. It will be noted that 
these cases all involve appeals by the instant defendant. In Continental Casualty 
Co. v. Morris it appears that the language of the exemption clause is different 
from the exemption clause in the case at bar. Furthermore, the decision in that 
case was not followed in a later decision by the same court, Provident Life & 
Accident Ins. Co. v. Johnson (Tex. Civ. App.) 235 S. W. 650, and the court was of 
the opinion that the Morris Case could be distinguished upon the facts. The court, 
in Provident Life & Accident Ins. Co. v. Johnson, cites with approval Interstate 
3usiness Men’s Accident Ass’n v. Dunn, 178 Ky. 193, 198 S. W. 727, 6 A. L. R. 
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1333; American Accident Co. of Louisville v. Carson, 99 Ky. 441, 36 S. W. 169, 
34 L. R. A. 301, 59 Am. St. Rep. 473; and also Gavula v. United States Health & 
Accident Ins. Co., 15 Pa. Dist. R. 432, which we cited, inter alia, in support of our 
opinion in the Porter Case. The Morris Case is expressly disapproved in Inter- 
state Business Men’s Accident Ass’n v. Dunn, supra. In Ryan v. Continental 
Casualty Co., supra, the assured was killed in a fight, and a different question was 
presented to the court. In Fernando v. Continental Casualty Co., supra, it appears 
that the assured, on the morning he was shot, was at the home of a woman with 
whom he had been friendly; that he had left his revolver in a trunk in the front 
room of the premises; that he demanded money of the woman, who told him that 
she had none; that a quarrel and fight followed, in which he hit her and then 
started for the trunk; that she also started for the trunk, got the gun, and shot 
him. She was indicted for murder and sentenced to the penientiary on a plea of 
guilty of manslaughter in the second degree. The court held that under the facts 
of the case the insured’s death was the result of an “intentional act” within the 
policy. The question before us was not raised nor discussed in that case. 

In Continental Casualty Co. v. Klinge, supra, the insured was killed by a police 
officer while he was fleeing from the scene of an intended crime. There, like in 
other cases cited by defendant, the killing was provoked by the insured, and the 
court merely held that the injury which caused the death of the assured resulted 
from the intentional act of the officer who did the shooting. Furthermore, the 
provision in that policy provided that it “does not cover any loss * * * which 
results from the intentional act of the insured,” etc., while in the present case the 
policy provides that it does not cover any loss “(3) if the injury causing it results 
from the intentional act of the Insured,” etc. However, in a later decision, 
Business Men’s Indemnity Ass’n v. Washburn, 94 Ind. App. 395, 157 N. E. 104, 
158 N. E. 492, the Indiana Appellate Court distinguished Continental Casualty Co. 
v. Klinge, and followed the ruling in Interstate Business Men’s Accident Ass’n v. 
Dunn, supra, cited in our opinion in the Porter Case. The Supreme Court of Iowa, 
in Olson v. Southern Surety Co., 201 Iowa, 1334 208 N. W. 213, 217, expressly 
refused to accept the decision in Ryan vy. Continental Casualty Co. as authority, 
and also questioned the reasoning of the courts in Continental Casualty Co. v. 
Morris and Continental Casualty Co. v.-Klinge. 

In Potestio v. Continental Casualty Co., supra, it appears that, as the result of 
an enmity between Peter Malito, the assured, and one Potestio, the latter shot 
and killed the assured. That case seems to support defendant’s position, but the 
Washington court cites in support of its ruling Continental Casualty Co. v. Klinge, 
Fernando vy. Continental Casualty Co., and Continental Casualty Co. v. Morris. 
supra, which cases do not support the ruling, and neither, as we have heretofore 
shown, passed upon the question now before us. It is apparent from the absence 
in the opinion of the many authorities that might have been cited in favor oi 
plaintiff Potestio’s position that the case for the latter was not well presented 
to the Washington Supreme Court. After a careful re-examination of the ques- 
tion involved in the instant contention, we are of the opinion that our conclusion 
in Porter v. Continental Casualty Co. is sound. Defendant did not prosecute an 
appeal in that case, and, if our holding was correct, it follows that the trial 
court in the instant proceeding did not err in sustaining the demurrer to the 
special pleas. 

Plaintiff still contends that our former decision in this case, that the act of the 
Mexican was intentional within the meaning and mtent of part V of the policy, 
runs counter to a number of well-considered cases, but we adhere to our former 
ruling upon that question. Should this case go to the Supreme Court, plaintiff will 
there have the right to have that question passed upon. 


[5] The instant contract of insurance was drawn by defendant, and, as we 
stated in the Porter Case, “even if the language of clause (3) were reasonably 
susceptible of two interpretations, nevertheless under the settled rule of law, that 
interpretation must be adopted which will not defeat plaintiff's claim.” Despite 
the fact that in a number of cases the meaning of the language in question has been 
the subject of serious dispute, defendant persists in retaining it in its policies. 
If it intended to protect itself against liability for the intentional killing of the 
assured by another, it could have readily so provided, in clause (3), by apt 
words that would have clearly apprised the assured that the policy did not cover 
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any loss resulting from a fatal injury intentionally inflicted upon him by another 
person. An insurance company has no right to so phrase provisions in its policies 
that the assured will likely be misled thereby. In the Porter Case we were obliged 
to hold that the excepted loss clause in the policy of this company did not comply 
with Smith-Hurd Ann. St. c. 73, § 363, subd. (6), Cahill’s Ill. Rev. St. 1933, c. 73, 
par. 468, cl. (6), which requires exceptions of such policy to be pointed with the 
same prominence as the- benefits to which they apply. Plaintiff contends that 
certain other provisions of the policy sustain his interpretation of part V (3), and, 
while we believe there is merit in this contention, we do not deem it necessary to 
specfically refer to the provisions upon which plaintiff relies. 

The judgment of the superior court of Cook county is affirmed. 

Affirmed. 

John J. Sullivan and Friend, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
BRANHAM’S ADM’xX. 
Court of Appeals of Kentucky. March 20, 1936. 
92 Southwestern Reporter (2d) 357. 
1. INSURANCE. 

Insured employee held required to comply with provision of group policy requir- 
ing due proof of disability before expiration ot one year from date when it began, in 
order to recover for total permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. 

Insurer did not waive right to proof of total and permanent disability within one 
year as required by group death or total permanent disability policy by ceasing to 
pay insured employee for temporary total disability under group accident and health 
policy upon notice by employer that employee had returned to work. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. INSURANCE. 

Proof of temporary total disability filed with insurer under group accident and 
health policy held not compliance by insured employee, who did not notify employer 
of continuing illness, within requirement of group:death or total permanent dis- 
ability policy that he file due proof of total and permanent disability within one year, 
and no recovery could be had on such policy, though insured was actually totally and 
permanently disabled. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Appeal from Circuit Court, Johnson County. 

Action by Lewis Branham against the Equitable Life Assurance Society of the 
United States. On death of plaintiff, his administratrix was substituted. From a 
judgment for plaintiff, defendant appeals. 

Reversed. 

William Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of Louis- 


ville, for appellant. 
Howard & Mayo, of Prestonsburg, for appellee. 


STONE v. PHYSICIANS CASUALTY ASS’N OF AMERICA. No. 29596. 
Supreme Court of Nebraska. April 15, 1936. 
266 Northwestern Reporter 605. 


1. INSURANCE. 

An accident insurance company may limit its liability in any reasonable manner, 
and may, therefore, provide that no liability will arise from death resulting from 
accidental suffocation by illuminating or other gases or the accidental taking of 
poison. 

(For other cases, see Insurance, Dec. Dig. § 458.) 

2. INSURANCE. 

In construing an insurance contract, words used therein will be considered as 

used in their ordinary and popular sense. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 
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3. INSURANCE. 

Although doubt and ambiguity ‘n an insurance policy should be resolved in favor 
of insured, terms of policy may not be distorted from their natural meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 

Death of insured from inhalation of carbon monoxide held to have resulted from 
“suffocation by gas” within meaning of accident policy limiting liability in such 
event, regardless of whether death was due to a deficiency of oxygen in the blood or 
to an interruption of physical act of breathing that would prevent inhalation of 
sufficient oxygen into lungs. 

Term “gas” is applied to any substance in the elastic or aeriform state. 
“Suffocate” is defined as to kill by stopping respiration, as by strangling or 
asphyxiation. ‘Asphyxiation” is defined as a state of asphyxia, suffocation; 
and “asphyxia” is defined as apparent death, or suspended animation, in 
living organisms, due to deficiency of oxygen and excess of carbon dioxide, 
specifically in the blood as in interruption of respiration from suffocation or 
drowning, or from inhalation of irrespirable gases. Suffocation is attended 
by a feeling of suffocation, cyanosis, and coma. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Syllabus by the Court. 

1. In construing a contract of insurance, words used therein will be considered 
as used in their ordinary and popular sense. 

2. Where an assured suffered death as a result of accidental monoxide gas 
poisoning, the beneficiary under an accident insurance policy cannot recover in 
excess of $300 where the policy contains a provision exempting the insurance com- 
pany from liability in excess of that amount for death “resulting from accidental 
suffocation by illuminating or other gases.” 

Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Edith B. Stone against the Physicians Casualty Association of 
America. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Harley G. Moorehead, of Omaha, and Thomas, Thomas & Folts and Wm. G. 
Brown, all of Chattanooga, Tenn., for appellant. 

Frank H. Woodland, of Omaha, for appellee. 


RUDERMAN v. MASSACHUSETTS ACCIDENT CO. No. 23. 
Court of Errors and Appeals of New Jersey. April 24, 1936. 
184 Atlantic Reporter 520. 
1. INSURANCE. 


Insurer is not justified in declaring a forfeiture of an insurance policy for non- 
payment of premium, assessment, or dues, when, at time such payment accrues, 
insurer is indebted to insured for dividends declared or other funds. 

’ (For other cases, see Insurance, Dec. Dig. § 360[3].) 
2. INSURANCE. 

Where amount owing insured for disability benefits was sufficient to pay for 
premium, on insured’s electing to renew policy, noncancellable as to insurer, insurer 
was not authorized to declare a forfeiture when check for premium was returned 
because of insufficient funds, since insurer was under duty to apply in satisfaction of 
the accrued and unpaid premium moneys in its hands which were due insured. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from Court of Chancery. 

Suit by Charles Ruderman against the Massachusetts Accident Company, a body 
corporate. From an adverse decree (118 N. J. Eq. 461, 180 A. 237), defendant 
appeals. 

Affirmed. 

Herman E, Dultz, of Newark, for appellant. 

Edward R. McGlynn and Joseph Weintraub, both of Newark, for respondent. 

HEHER, Justice. 

[1, 2] We are in accord with the holding of the learned Vice Chauicellor that, 


Acc. | 


under 
of the 
to res 
Ine fi 
[t wna 
forfe 
or du 
assur 
helon 
etc., ] 
no ol 
tion, | 
have 
thus 

elect 
cerne 
retur 
and, 

that 

that 

More 
in th 
of di 
ment 
was 

polic 


the 1 
ana 
erro 
fc re 


and 





Federal Life Ins. Co. v. Nichols 397 


under the existing circumstances, appellant was under a duty to apply in satisfaction 
of the accrued and unpaid quarterly premium mwneys in its hands concededly due 
to respondent for disability benefits payable undénithe policy. The sum admittedly 
Ine for disability benefits was $180, while the unpaid premium amounted to $36.11. 
[: nay be laid down as a general rule that an insurer is not justified in declaring a 
forfeiture of an insurance policy for the nonpayment of a premium, assessmeut, 
or dues, when, at the time such payment accrues, the insurer is indebted to the 
assured, either for dividends declared or other funds which it may have in its hands 
belonging to the policyholder. 14 R. C. L. 966. See, also, Bushko v. First Uhro, 
etc., Benefit Society, 106 N. J. Law, 504, 148 A. 724. 

There is nothing of substance in appellant’s claim that the assured, being under 
no obligation to renew the policy, was not indebted*to it for the premium in ques- 
tion, and that an application of the moneys due to the payment of the premium would 
have been a clear violation of the assured’s contractual rights. But the principle 
thus invoked is not applicable to the factual situation here presented. The assured 
elected to renew the policy, which was noncancellable so far as the insurer was con- 
cerned, and forwarded within time a check for the quarterly premium, which was 
returned by the drawee bank marked “insufficient funds” (the shortage was $2) ; 
and, upon the matter being brought to his attention, the assured advised appellant 
that nonpayment of the check was due to an error of bookkeeping and requested 
that it be “redeposited.” Later a tender of the money was rejected by the insurer. 
Moreover, as correctly found by the Vice Chancellor, the insurer was itself in default 
in the payment of disability benefits which had accrued under the policy; the arrears 
of disability benefits were considerably more than the sum tendered in full settle- 
ment. This obligation was then a continuing one; and it is clear that the purpose 
was to put the assured in default in order to escape further liability under the 
policy. Thus it seeks to take an unconscionable advantage of the assured. 

(3] It is also contended that the total allowance for partial disability is, under 
the terms of the policy, limited to 12 months and that the decree erroneously makes 
an award for disability of this class for a period of 456 days. But this asserted 
error is not specified as a ground for reversal in the petition of appeal, and it there- 
fore cannot be raised here. 

Let the decree be affirmed. 

For affirmance: The Chief Justice, Justices Lloyd, Case, Bodine, Donges, Heher, 
and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, and Rafferty—12. 

For reversal: None. 


FEDERAL LIFE INS. CO. v. NICHOLS. No. 243. 


Supreme Court of North Carolina. April 8, 1936. 
185 Southeastern Reporter 10. 
1. INSURANCE. 
Evidence as to whether insured made false representations in application regard- 
ing occupation and duties incident thereto held to justify dismissal of insurer’s action 
for cancellation of policy or to reclassify insured with respect to his occupation 


(C. S. § 567). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
2. INSURANCE. ; 

Where insured’s occupation as stated in application and in policy was “lumber 
buyer and salesman—not handling lumber,” insured’s performance of incidental 
duties of supervising unloading and loading of lumber did not increase hazards of 
occupation and did not entitle insurer to reclassification of insured for purpose of 
decreasing liability for loss of foot. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from Superior Court, Wilkes County; F. Donald Phillips, Judge. 

Action by the Federal Life Insurance Company against John W. Nichols, 
wherein defendant filed a cross-action. From a judgment as of nonsuit on both 
causes of ‘action alleged in the complaint and from a judgment for defendant on the 
cross-action, plaintiff appeals. 

No error. 
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WALTERS v. FEDERAL LIFE INS. CO. 
Supreme Court of Pennsylvania. March 23, 1936. 
181 Atlantic Reporter 25. 
1, INSURANCE. 


Evidence that driver of automobile and his companion suddenly missed back-seat 
occupant and found rear door open and former occupant on side of road held 
insufficient to make issue for jury whether occupant was “thrown” from automobile 
within accident policy; hence granting new trial after verdict for insurer was error. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal No. 340, January term, 1935, from order of Court of Common Pleas No. 
2, Philadelphia County, September term, 1934, No. 3740; Edwin O. Lewis, Judge. 

Assumpsit by Ray G. Walters against the Federal Life Insurance Company to 
recover on an accident policy. From an order granting a new trial after verdict for 
defendant, defendant appeals. 

Reversed, and judgment entered on the verdict. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, and Barnes, JJ. 

Harry S. Ambler, Frank R. Ambler, and Henry S. Ambler, all of Philadelphia, 
for appellant. 

F. Raymond Heuges and Henry D. O’Connor, both of Philadelphia, for appellee. 


STATE ex rel. TOBIN v. INDEPENDENT LIFE INS. CO. OF 
AMERICA et al. 
Supreme Court of Tennessee. April 4, 1936. 
92 Southwestern Reporter (2d) 407. 
INSURANCE. 

Under accident policy protecting insured against injury occasioned by any acci- 
dent to motor driven automobile in which insured was riding, insurer he/d liable for 
death of six year old child who fell out of moving automobile when door suddenly 
opened, on ground that death resulted from “accident” within meaning of policy. 

“Accident” as word is used in insurance policies is an event not reason- 
ably to be foreseen, unexpected, and fortuitous. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Chancery Court, Davidson County; R. B. C. Howell, Chancellor. 

Proceeding by the State, on the relation of Joseph S. Tobin, commissioner, 
against the Independent Life Insurance Company of America and others, wherein 
Mrs. Vervie Brazil filed an intervening petition. Decree for petitioner, and plain- 
tiff appeals. 

Affirmed. 

Walker & Hooker, of Nashville, for appellant. 

W. P. Cooper, of Nashville, for appellees. 

GreEEN, Chief Justice. 

In this cause the affairs of the Independent Life Insurance Company of America 
are being administered by a receiver. This appeal is from a decree of the chan- 
cellor upon an intervening petition of Mrs, Vervie Brazil. The petition was filed 
to recover on an accident insurance policy issued upon the life of petitioner's 
aged six years, who was killed by a fall from an automobile. The chancelloi 
decreed in favor of the petitioner and the receiver has brought the case to this court. 

The policy undertook to protect the insured, among other things, against 
injuries occasioned “by any accident to any private horse drawn vehicle or private 
motor driven automobile in which insured is riding or driving * * * provided 
that in all cases referred to in this paragraph there shall be some external or visible 
evidence on said vehicle of the collision or accident.” 

The relevant facts are thus stated in the petition: 

“On Sunday, December 9, 1934, the complainant, Mrs. Vervie Brazil, was riding 
in a 1933 model Chrysler Coupe automobile, then being driven by her husband, 
William A. Brazil, on state of Tennessee Highway No. 112, at a point about one and 
one-half miles northwest of the village of Bordeaux, about 2 o’clock p. m., on the 
said date. Other occupants of the car were the two sons of the said William A. 
Brazil by a former marriage, who were riding in the rumble seat of said automobile. 
Said automobile was traveling at a moderate rate of speed, in a normal manner 
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with the doors closed. The complainant was sitting next to her husband with her 
little girl, the deceased, Opal L. Tucker, sitting on her right and next to the door 
of the automobile, when all of a sudden the door of the automobile next to which 
the said child was sitting, accidentally and unexpectedly flew open. The child 
thereupon and by reason of this accidental and unexpected opening of the door 
fell out of the automobile. It ran over her body, fatally crushing and wounding 
her. She was immediately taken to the hospital, where she lived until the next 
morning at about 2 o’clock a. m. when she died. Said automobile and said door 
were at the time of said accident in perfect mechanical condition. The impact 
of the child’s body against parts of the door at the time made a visible indentation 
or mark on the automobile and there was plainly visible and external evidence 
on said auto of the said accident. All of which facts were known to the defendant, 
whose investigator reported them in full immediately after the accident.” 

The demurrer of the receiver made the point that the facts stated did not show 
any accident to the automobile and it is conceded that, if recovery can be had, it 
must rest upon the provision of the policy covering an accident to the automobile 
in which the insured was riding. 

We think the chancellor reached the correct conclusion. An accident as defined 
in workmen’s compensation cases and in our decisions defining accidental means as 
those words are used in insurance policies is an event not reasonably to be foreseen, 
unexpected, and fortuitous. Hartford Accident & Indemnity Co. v. Hay, 159 Tenn. 
202, 17 S.W.(2d) 904; King v. Buckeye Cotton Oil Co., 155 Tenn. 491, 206 S. W. 
3, 53 A. L. R. 1086; Meade-Fiber Corp. v. Starnes, 147 Tenn. 362, 247 S. W. 989; 
McFarland v. Massachusetts Bonding & Insurance Co., 157 Tenn. 254, 8 S.W.(2d) 
369, 64 A. L. R. 962; Stone v. Fidelity & Casualty Co., 133 Tenn. 672, 182 S. W. 
252, L. R. A. 1916D, 536, Ann. Cas. 1917A, 86; Accident Insurance Co. v. Bennett, 
90 Tenn. 256, 16 S. W. 723, 25 Am. St. Rep. 685. 

For the closed door of an automobile, the car and the door being in perfect 
mechanical condition, sudden to fly open, while the car is traveling at a moderate 
rate of speed on a state highway, is an occurrence not reasonably to be foreseen, 
unexpected, and fortuitous. If such a thing happens to an automobile, it is an 
accident to the automobile. 

We think it beyond controversy that the death of the insured child proximately 
resulted from this accident. 

The language “so long as the vehicle travels safely, no liability attaches under 
the contract”—a contract like the one before us—found in Inman v. Life & Casualty 
Co., 164 Tenn. 12, 45 S.W.(2d) 1073, was used in respect to the facts of that case. 
Many accidents might happen to an automobile which would not impede its loco- 
motion. 

In Lutz’s Administrator v. Inter-Southern Life Ins. Co., 236 Ky. 339, 33 
S.W.(2d) 20, the policy provision was altogether different from that of the policy 
here. 


Affirmed. 


PHYSICIANS HEALTH & ACCIDENT CO. v. DAVIS. No. 8222. 


Court of Civil Appeals of Texas. Austin. March 11, 1936. 
92 Southwestern Reporter (2d) 520. 
1. INSURANCE. 

Provisions in accident policy that nonpayment of monthly premiums when due 
would work forfeiture, that agent had no authority to change policy nor waive any 
provisions, and that forfeiture would result if premiums were not received by 
insurer by 9 a. m. on day following due date were valid. 

(For other cases, see Insurance, Dec. Dig. §§ 349[1], 376[1].) 

2. INSURANCE. 

Under accident policy providing for forfeiture for nonpayment of monthly pre- 
miums and prohibiting agent from waiving provisions, insured whom agent advised 
on May 20 that $7.50 would be accepted as payment of initial fee and premiums until 
September 1 held not entitled to recover for accident occurring on July 20 where 
insured paid no further premiums, insurer notified insured of agent’s limited author- 
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ity and offered to refund $7.50 if insured did not wish to pay monthly premiums 
(Vernon's Ann. Civ. St. art. 5053). 

(For other cases, see Insurance, Dec. Dig. §§ 376[2], 392[11].) 
3. INSURANCE. 

Insurance agent who waived payment of premiums on accident policy for sev- 


eral months without authority to do so could not rebate such premiums (Vernon's 
Ann. Civ. St. art. 5053). 


(For other cases, see Insurance, Dec. Dig. § 361.) 


Appeal from Tom Green County Court; Geo, F. Jones, Judge. 

Suit by Earl V. Davis against the Physicians Health & Accident Company. From 
a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Simmons & Arnold, of Houston, for appellant. 

k. P. Brown, of San Angelo, for appellee. 


WHITE v. INTER-OCEAN CASUALTY CO. No. 8293. 
Supreme Court of Appeals of West Virginia. March 17, 1936. 
185 Southeastern Reporter 203. 
1. INSURANCE. 


Language of insurance policy is to be viewed favorably to insured in case of 
doubt. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Insured, who developed myocarditis as a result of pneumonia, held entitled to 
disability payments provided by disability policy for pneumonia rather than to 
lesser payments as for a “chronic and recurring disease.” 

(For other cases, see Insurance, Dec. Dig. § 527.) 

3. INSURANCE. 

Insured’s indorsement of benefits check bearing notation that amount, which 
merely satisfied insurer’s minimum and admitted liability for disability payments 
during period of insured’s illness from pneumonia, was received in full satisfaction 
of all claims accrued or to accrue against insurer on account of any illness hereto- 
fore contracted, held not to bar recovery for myocarditis which developed from 
pneumonia, since release as to such disability was without consideration. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4. INSURANCE. 

Use by insurance companies of a printed release form appearing upon back of 
their checks in place ordinarily used for indorsement, so that act of indorsement 
executed release also, is looked upon with disfavor because of abuses to which such 
form is adaptable. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Syllabus by the Court. 


1. Where, as a result of pneumonia, myocarditis develops in an insured under 
a policy of insurance containing a provision limiting the liability of the insurer in the 
event of disability due to “any chronic or recurring disease” to a sum less than the 
policy otherwise provides for, the disability of the insured will be held to be due to 
the pneumonia and not to the “chronic and recurring disease” that resulted therefrom. 


2. A receipt purporting to release an insurer from all past and future liability 
under a policy of disability insurance will not be held to constitute a bar to recovery 
for a disability existing subsequent to the date of the receipt, where it appears that 
the purported release was not based upon a valuable consideration in so far as such 
subsequent disability is concerned. 

Error to Circuit Court, Logan County. 

Action by Clyde White against the Inter-Ocean Casualty Company. Judgment 
for plaintiff, amd defendant brings error. 

Affirmed. 

Bland & Joyce, of Logan, for plaintiff in error. 

R. H. Casto and C. C. Chambers, both of Logan, for defendant in error. 
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Firemen’s Ins:- Co. v. Oliver 


FIREMEN’S INS. CO. v. OLIVER. No. 10895. 
Supreme Court of Georgia. March 20, 1936. 
184 Southeastern Reporter 858. 
INSURANCE. 

Amount claimed in insured’s proof of loss was not “liquidated demand” sixty 
days after proper notice of tornado insurer, so as to authorize recovery of interest 
thereon, although policy made sum for which insurer was liable payable sixty days 
after due notice and proof of loss, where there was dispute between parties as to 
amount of loss, notwithstanding jury rendered verdict for amount claimed in proof 
of loss (Civ. Code 1910, §§ 2549, 3434). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Certified question from the Court of Appeals. 

Suit by H. T. Oliver, for use, etc., against the Firemen’s Insurance Company. 
Judgment for plaintiff, and defendant brought error to the Court of Appeals, which 
certified a question. 

Question answered. 

The Court of Appeals (in case No. 24449) certified the following question: 
“An insurance policy was issued by an insurance company covering loss or damage to 
A’s property ‘by fire, lightning, windstorm, cyclones, and tornadoes.’ On the 4th 
day of March, 1927, while the policy was in force, the property described in the 
policy was damaged by a ‘windstorm, cyclone, or tornado.’ On May 27, 1927, in 
accordance with the provisions of the policy that ‘proofs of loss’ be filed with the 
company within 60 days after the loss occurred, A filed ‘proof of loss’ claiming 
damage to the property in the total sum of $620. The policy further provided that 
‘the sum for which this company is liable pursuant to this policy shall be payable 
sixty days after due notice, ascertainment, estimate, and satisfactory proof of the 
loss have been received by this company in accordance with the terms of the policy.’ 
The insurance company disputed the amount of the loss, and offered $32.50 as a 
settlement of the claim. Suit on the policy was filed by A against the insurance 
company, on July 26, 1927. Upon the last trial of the case, in 1934, and which is 
the subject of the writ of error in this court, the jury found for A in the sum 
originally claimed in his ‘proof of loss,’ to wit, $620, and also ‘interest at 7% from 
day of suit.’ Under the facts stated above, was interest recoverable, under the 
terms of the policy, on the $620, on the theory that such amount became a ‘liquidated 
demand’ 60 days after proper notice to the insurance company? See, in this connec- 
tion, Civil Code (1910), § 3434; Ins. Co. of North America v. Folds, 42 Ga. App. 
306, 307 (4), 155 S. E. 782; Sentinel Fire Ins. Co. v. McRoberts, 50 Ga. App. 732, 
179 S. E. 256; Norwich Union Fire Ins. Soc. v. Bainbridge Grocery Co., 16 Ga. 
App. 432, 85 S. E. 622; Civil Code (1910), § 2549; Love v. National Liberty Ins. 
Co., 157 Ga. 259, 121 S. E. 648; Hardy v. Lancashire Ins. Co., 166 Mass. 210, 44 
N. E. 209, 33 L. R. A. 241, 55 Am. St. Rep. 395; Hartford Fire Ins. Co. v. Bernard, 
99 Okl. 44, 221 P. 1011; Gray v. Merchants’ Ins. Co., 125 Ill. App. 370 (7); 7 
Cooley’s Briefs on Ins. (2d Ed.) 6578; Council v. Hixon, 11 Ga. App. 818, 827, 76 
S. E. 603; Bartee v. Andrews, 18 Ga. 407.” 

Smith, Smith & Bloodworth, of Atlanta, for plaintiff in error. 

W. N. Oliver, H. T. Oliver, and Wheeler & Kenyon, all of Gainesville, for 
defendant in error. 

Syllabus Opinion by the Court. 

Per Curiam. 

We are of the opinion that the question propounded by the Court of Appeals 
should be answered in the negative. From the facts stated in the question, it clearly 
appears that at the time of entering upon the trial, the insured and the insurance 
company were at issue. They were not at grips upon the subject of liability, but 
the insurance company, admitting liability, said the damage was only $32.50, while 
the assured himself placed the damage at $620 in his proofs of loss. It was for a 
jury to say what was the actual damage, and they determined it as being $620. It 
was only after entry of a judgment upon that verdict that the claim became liqui- 
(dated. 

All the Justices concur. 
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On Motion for Rehearing. 
Russe, Chief Justice. 
Upon motion for rehearing the opinion and headnote heretofore rendered have 
been withdrawn, and the present headnote substituted therefor. 


CREEM et al. v. NORTHWESTERN MUT. FIRE ASS’N OF SEATTLE, 
WASH. No. 6176. 
Supreme Court of Idaho. March 20, 1936. 
Rehearing Denied April 22, 1936. 
56 Pacific Reporter (2d) 762. 
1. INSURANCE. 

Provision for forfeiture of fire insurance policy, covering furniture, fixtures, 
and stock of merchandise, if subject of insurance, were incumbered by chattel mort- 
gage, did not prevent recovery thereon by insured giving mortgage on furniture 
and fixtures only. 

(For other cases, see Insurance, Dec. Dig. § 330[5].) 

2. INSURANCE. 

Whether insured so increased hazard by giving mortgages on insured furniture 
and fixtures as to avoid fire policy, also covering stock of merchandise, and bar 
recovery thereon for loss of merchandise, held fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


Appeal from District Court, Washington County; John C. Rice, Judge. 

Action by Samuel Creem, trustee for the creditors of Charles A. Rambo, and 
the latter against the Northwestern Mutual Fire Association of Seattle, Wash., on 
a fire insurance policy. Judgment for plaintiffs, and defendant appeals. 

Reversed, and remanded for a new trial. 

Martin & Martin, of Boise, for appellant. 

Ed. R. Coulter and George Donart, both of Weiser, for respondents. 


BOEVER v. GREAT AMERICAN INS. CO., N. Y. No. 43111. 


Supreme Court of Iowa. April 7, 1936. 
266 Northwestern Reporter 276. 
1. INSURANCE. 

Agent, taking insurance applications for company accustomed to issue policies 
covering period from date of application, has implied or apparent authority to 
make valid preliminary insurance contract effective from making of application 
until its acceptance or rejection. 

(For other cases, see Insurance, Dec. Dig. § 131[2],) 

2. INSURANCE. 

Insurance company’s agent, knowing of company’s custom of issuing policies 
covering risk from date of application for insurance, had implied or apparent author- 
ity to make preliminary hail insurance contract effective from making of application 
therefor. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. INSURANCE. 

Hail insurance, for which application was made to insurance company’s agent, 
orally promising applicant that company, which was accustomed to date policies as 
of day on which application was signed, would be bound from such date, and taking 
premium note drawing interest therefrom in case of default, held aie from 
such date, on which application was mailed to company, which rejected it after loss. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

4. INSURANCE. 

Insurance company, rejecting hail insurance application, setting out facts, known 
to agent taking it, that applicant was tenant and another the owner of land on which 
crop described therein was grown, held estopped to deny liability on agent’s subse- 
quent oral preliminary insurance contract with landowner on ground that latter’s 
statement in application that he had full interest in crop was false. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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Fire] Jordan v. Commercial Union Fire Ins. Co. of New York 403 


Appeal from District Court, Plymouth County; W. C. Garberson, Judge. 

Plaintiff, who is the owner of a farm located in Plymouth county, commenced 
this action on an oral contract of preliminary insurance against loss by hail against 
the defendant insurance company. The defense was a general denial, denying the 
authority of the agent to vary by parol the written application for insurance. Judg- 
ment for plaintiff. Defendant appeals. Opinion states the facts. 

Affirmed. 

Roseberry & Pitts, of Le Mars, for appellant. 

Geo. W. Sturges, of Le Mars, for appellee. 


UNION CENTRAL LIFE INS. CO. v. ZEHR et al. No. 32817. 
Supreme Court of Kansas. May 9, 1936. 
57 Pacific Reporter (2d) 51. 
1. INSURANCE. 

Where fire policy, which was void if property were encumbered or under fore- 
closure, contained clause making loss payable to first mortgagee and providing 
that insurance should not be invalidated as to mortgagee by mortgagor’s acts, and 
application for policy failed to disclose that property was encumbered by second 
mortgage which was in process of foreclosure, policy was void as to mortgagor 
and valid as to mortgagee. 

(For other cases, see Insurance, Dec. Dig. §§ 283[3], 311[3].) 

2, INSURANCE. 

Insured could not have release and settlement of mutual fire policy set aside 
on ground of fraud because of adjuster’s representation that policy was void as 
to him, where by-laws avoided policy if property were encumbered or under 
foreclosure and through fault of insurer’s agent application failed to disclose 
that property was incumbered by second mortgage, which was in process of fore- 
closure, since representations were true. 

(For other cases, see Insurance, Dec. Dig. § 379[3].) 

Syllabus by the Court. 

An owner mortgaged land to a mortgagee. A mutual fire insurance company, 
organized under the law of this state, issued a policy covering the dwelling house 
on the land. A mortgage clause was attached to the policy, making loss payable 
to the mortgagee and providing the insurance should not be invalidated by acts 
of the mortgagor. The by-laws of the company provided the policy should be 
void if the property were encumbered or under foreclosure. Through fault of the 
agent of the company, the application for the policy failed to disclose the property 
was encumbered by second mortgage, which was in process of foreclosure. The 
dwelling house was destroyed by fire. Held, the policy was void as to the 
mortgagor and valid as to the mortgagee. Representations by the insurance com- 
pany’s adjuster to the mortgagor that the policy was void as to him were true, 
and the mortgagor had no interest in money paid by the insurance company to 
the mortgagee, pursuant to the mortgage clause attached to the policy. 

Appeal from District Court, Reno County; John G. Somers, Judge. 

Action by the Union Central Life Insurance Company against Claude J. Zehr 
and another. From an adverse judgment, defendants appeal. 

Affirmed. 

C. M. Williams, D. C. Martindell, and W. D. P. Carey, all of Hutchinson, for 
appellants. 

J. S. Simmons, Alva L. Fenn, and Herbert E. Ramsey, all of Hutchinson, and 
Otis Allen and George S. Allen, both of Topeka, for appellee. 


JORDAN v. COMMERCIAL UNION FIRE INS. CO. OF NEW YORK. 
No. 16256. 
Court of Appeal of Louisiana. Orleans. April 20, 1936. 
167 Southern Reporter 227. 

1. INSURANCE. . : ’ ; 

Generally, mortgagee is without authority to cancel fire policy covering mort- 
gaged property without consent of owner so as to defeat owner's recovery from 
insurer for loss subsequently occurring, notwithstanding mortgagee has possession 
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of policy, policy contains mortgage clause, or mortgagee is permitted to keep up 
insurance; premiums paid to be added to principal sum due. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

2. INSURANCE. 

Authority to procure fire policy does not, without special authority as to can- 
cellation, authorize acceptance of notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. INSURANCE. 

Under fire policy procured by mortgagee which retained original policy and 
added cost to insured’s indebtedness, containing mortgage clause and requiring 
notice to “insured” to effect cancellation, notice of cancellation to mortgagee held 
not to effect cancellation, defeating insured’s recovery on policy; mortgagee not 
being general agent for insured for insurance purposes. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

4. INSURANCE. 

Fire policy containing mortgage clause and providing that policy would become 
void if insured procured other insurance held to cover insured’s loss, notwith- 
standing mortgagee procured other insurance without knowledge of insured, where 
mortgagee had only right to procure insurance on failure of insured to do so. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

5. INSURANCE. 

Where fire policy contained clause providing policy would become void if 
insured should procure other insurance, insured who executed proofs of loss under 
policies subsequently issued to insured’s mortgagee without insured’s knowledge 
held not to have ratified act of mortgagee in obtaining policies so as to defeat 
insured’s right under original policy, where, after discovering his rights, insured 
abandoned claims under subsequent policies, and proceeded with claim under 
original policy. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

6. INSURANCE. 

Where fire policy contained clause providing policy would be void if insured 
should procure other insurance, insured who executed proofs of loss under policies 
subsequently issued to insured’s mortgagee he/d not estopped from claiming under 
original policy, where, after discovering original policy was valid as to him, insured 
proceeded no further under subsequent policies. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

7. INSURANCE. 

Where fire policy contained mortgage clause and clause providing policy should 
be void if insured should procure other insurance, insured whose rights were not 
affected by mortgagee’s procuring other insurance without insured’s knowledge /e/d 
entitled to recover full amount of policy which exceeded mortgage debt, as against 
contention that his insurable interest was limited to difference between amount of 
policy and mortgage debt (Act. No. 135 of 1900). 

(For other cases, see Insurance, Dec. Dig. § 503.) 

Appeal from Civil District Court, Parish of Orleans; Michel Provosty, Judge. 

Action by Sam Jordan against the Commercial Union Fire Insurance Com- 
pany of New York. From an adverse judgment, the defendant appeals. 

Judgment amended, and affirmed as amended. 

St. Clair Adams & Son, of New Orleans, for appellant. 

Henican & Carriere and Ellis Henican, all of New Orleans, for appellee. 


HALE v. CENTRAL MFRS. MUT. INS. CO. No. 23291. 
St. Louis Court of Appeals. Missouri. April 7, 1936. 
93 Southwestern Reporter (2d) 271. 
1. INSURANCE. 


Fire policy covering all contents of building of insurable nature, and providing 
that policy attached only after specific insurance on any of contents had been 
exhausted, constituted “blanket” or floating policy attaching only after specific 
insurance had been exhausted. 
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Fire] Hale v. Central Mfrs. Mutual Ins. Co. 405 


“Blanket policy” is one which attaches to every item of property 
described therein, insuring property collectively without providing in event 
of loss for distribution of insurance to each item. 
(For other cases, see Insurance, Dec. Dig. § 504.) 
2. INSURANCE. 2 
Insurance under fire policies insuring drug stock for $1,500 and furniture and 
fixtures for $500 constituted “specific insurance,” within meaning of fire policy 
providing that it attached only after specific insurance had been exhausted. 
“Specific insurance” is insurance which in event of loss is distributed 
among several items in specific amount to each item. 
(For other cases, see Insurance, Dec. Dig. § 504.) 
3. INSURANCE. 
In construing policy, plain and unambiguous language must be given its plain 
meaning and policy must be construed as a whole. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 


Where policy is open to different constructions, that most favorable to insured 
must be adopted, but language may not be perverted for purpose of creating 
ambiguity where none exists. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 


Provision of fire policy that it attached only after any specific insurance had 
been exhausted held so plain and unambiguous as to constitute condition precedent 
which must be enforced as written. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

6. INSURANCE. 


Provision of blanket fire policy that it attached only after specific insurance had 
been exhausted, applying coinsurance, reduced rate contribution and average clauses, 
held not ambiguous, since such provision was intended to give insured benefit of 
such provisions in determining whether specific insurance had been exhausted. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

7. INSURANCE. 


Coinsurance clause, in blanket fire policy, providing that insured should main- 
tain contributing insurance on each item of property insured by policy to extent 
of 90 per cent. of cash value at time of loss, and that, failing to do so, insured 
should to extent of deficit bear his proportion of loss, held not ambiguous, since 
it meant that, if amount of excess insurance did not equal 90 per cent. of cash 
value of property covered by policy, insured became coinsurer to extent of 
deficiency. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

8. INSURANCE. 

Provision of blanket fire policy that insurer should not be liable for greater pro- 
portion of loss than amount insured should bear to whole insurance covering 
property held not ambiguous so as to render insurer liable for pro rata part of 
loss before exhaustion of specific insurance, since sich provision did not apply 
until specific insurance had been exhausted. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

9. INSURANCE. 

Printed provision of blanket fire policy relating to construction of policy in 
case of concurrence or nonconcurrence of its provisions with provisions of other 
policies held not to create ambiguity on ground of conflict with plain and 
unambiguus terms of clause typewritten into insuring clause of policy, since 
written clause was controlling. 

(For other cases, see Insurance, Dec. Dig. § 149.) 

10. INSURANCE. 

Provision of blanket fire policy that it should attach only after specific insurance 
had been exhausted held to refer to specific insurance in effect at time of loss and 
not to specific insurance in effect at time of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 504.) 
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Appeal from St. Louis Circuit Court; Frank C. O’Malley, Judge. 

“Not to be published in State Reports.” y 

Action by Paul Hale, trustee in bankruptcy of David Birenbaum, against the 
Central Manufacturers Mutual Insurance Company. Judgment for defendant, and 
plaintiff appeals. 

Affirmed. 

Cullen, Fauntleroy & Edwards and Clem F. Storckman, all of St. Louis, for 
appellant. 

Moser, Marsalek & Dearing, of St. Louis, for respondent. 


LAMB v. UNITED STATES FIRE INS. CO. 
Supreme Court of New Hampshire. Hillsborough. March 3, 1936. 
184 Atlantic Reporter 169. 
1. INSURANCE. 


That fire insurance obtained on furniture exceeded property value later agreed 
upon he/d not to establish fraud in procurement of policy, since valued policy statute 
applies only to buildings and insured has burden to establish loss of personalty after 
fire (Pub. Laws 1926, c. 276, § 8). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Evidence whether insured procured fire policy on furniture by fraud by repre- 
senting that increased protection was necessary for new furniture which in fact was 
not new held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE. 

In action on fire policy for loss caused by incendiary fire, evidence relating to 
insured’s pecuniary condition and that of man to whom she was engaged to be 
married and of objection to her marriage by insured’s father, with whom she was 
living in insured property, held admissible to show motive for burning insured prop- 
erty. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

4. INSURANCE. 

_ Inaction on fire policy for loss caused by incendiary fire which destroyed house 
in which insured lived with her father, who had life interest in property, attitude of 
insured toward her father after fire held admissible to show insured’s hostility 
toward father before fire, in view of evidence of father’s opposition to insured’s 
marriage and dissatisfaction with property arrangement. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 


Transferred from Superior Court, Hillsborough County; Page, Judge. 

Assumpsit by Emma E. Woodard Lamb against the United States Fire Insur- 
ance company. Verdict for plaintiff, and case transferred by trial judge on defend- 
ant’s exception to denial of motion for nonsuit and to the exclusion of certain evi- 
dence. 

New trial. 

Assumpsit, on a fire insurance policy. Trial by jury and verdict for the plain- 
tiff. The defendant excepted to the denial of its motion for a nonsuit and to the 
exclusion of certain evidence. 

The policy was dated January 14, 1931, and the property insured consisted of a 
dwelling house and its contents situated in the city of Nashua. The fire, which 
occurred on April 29, 1932, was admittedly of incendiary origin. The defendant 
claimed that the plaintiff set the fire and that she procured the policy by fraud. 
Other material facts appear in the opinion. 

Ivory C. Eaton, of Nashua, for plaintiff. 

Thorp & Branch, of Manchester (F. W. Brauch, of Manchester, orally), for 
defendant. 
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Rahn v. Hartford Fire Ins. Co. et al. 


RAHN v. HARTFORD FIRE INS. CO. et al. No. 23. 
Supreme Court of New Jersey. March 26, 1936. 
184 Atlantic Reporter 197. 
INSURANCE. 
In action on fire policies, permitting insured to testify that insurers’ agent, witn 
limited authority, stated after insured had disclosed state of title of property that 
it made no difference and that insurers would settle, held reversible error. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from Court of Common Pleas, Passaic County. 

Action by Carl J. Rahn against the Hartford Fire Insurance Company and 
another. Judgments for plaintiff, and defendants appeal. 

Judgments reversed, and new trial granted. 

Argued January term, 1936, before Brogan, C. J., and Lloyd and Donges, JJ. 

Arthur T. Vanderbilt and G. Dixon Speakman, both of Newark, for appellants. 

Joseph T. Lieblich, of Paterson, for respondent. 

Per Curiam. 

Plaintiff has a verdict against defendants in a suit tried in the Passaic county 
court of common pleas on two policies of fire insurance issued by defendants 
covering a frame bungalow at Dingman’s Ferry, Pa., written by one Colin Black, 
agent of the companies for writing policies, dated June 1, 1932, and insuring 
plaintiff against loss by fire to said property, to an extent not to exceed $1,500 
on each policy. Each policy warranted that the assured, Carl J. Rahn, was the 
owner of the premises described therein. Each policy contained these provisions: 

“This entire policy shall be void * * * if the interest of the insured in the 
property be not truly stated therein.” 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership.” 

“No one shall have power to waive any provision or condition of this policy, 
except such as by the terms of this policy may be the subject of agreement added 
thereto; nor shall any such provision or condition be held to be waived unless 
such waiver shall be in writing added hereto.” 


A fire occurred on October 20, 1932, and a total loss ensued. Claim was made 
for the limits of the policies, and these claims were turned over to one Robinson, 
an adjuster for both companies. 

The principal point litigated was as to the ownership of the property. It 
developed that the assured had, on February 15, 1932, executed a deed for the 
property to his brother, Hans Rahn, which deed was recorded on February 17, 
1932. Upon learning of this conveyance, Robinson testified he told plaintiff on 
November 1, 1932, “that in view of the fact that the policy was issued in his name 
and the deed to the property was in his brother’s name, that I could not proceed 
with any of the adjustment of this loss without endangering the companies as to 
the admission of liability, unless this non-waiver agreement was signed,” which 
agreement plaintiff signed on November 1, 1932. 

Plaintiff asserted that on February 18, 1932, Hans Rahn executed a deed for 
the property to plaintiff, Carl Rahn, which deed was not recorded until October 24, 
1933, more than a year after the fire. It was about the validity of this deed that 
the case was submitted to the jury. 


In this posture of proofs, the court permitted this question to be answered, 
over objection of defendant: “Q. Now, Mr. Rahn, when you and your brother 
Hans came into Milford to see Agent Black and there was a discussion with 
respect to the signing of a paper, what, if anything, did the agent Black say or 
do with respect to the company’s admission or denial of liability or making pay- 
ment? A. Mr. Black told me after I had disclosed the state of title of the prop- 
erty that it made no difference and that the company would settle the claims 
and it was after the non-waiver agreement was sent to me for signature.” 


Mr. Black testified for plaintiff and disclaimed any authority beyond that 
contained in his written “Certificate of Authority” issued by defendant the Franklin 
Fire Insurance Company, which was to make, to countersign, issue and renew 
policies of insurance * * * when signed by the officers of said Company, and 
to consent in writing to assignments and transfers thereof, also to collect premiums 
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for transmission to the Company. The written authority of the Hartford Company 
was substantially the same. 

We think it was harmful error to permit this question to be answered. Despite 
the denial of authority by Black, and in the absence of any proof of such authority, 
to permit the plaintiff to testify that Black said the company admitted liability, in 
spite of knowledge of a failure of title in plaintiff, was equivalent to telling the 
jury that the defense was not made in good faith and that the defendants conceded 
plaintiff’s right to recover. 

Nor was the question justified, as plaintiff argues, because defendant’s counsel 
on cross-examination of plaintiff had asked him about a conversation, on October 
23, 1932, between Black and himself. That conversation had to do with the extent 
of the loss, and also about the existence of a deed from Hans Rahn to plaintiff, 
which plaintiff testified he told Black had been executed and delivered. The ques- 
tion, the admission of which is assigned as error, sought to establish, not what 
Black thought, but that the defendants admitted liability and would settle. Being 
admitted after a long argument as to the authority of Black to bind defendants, it 
could not fail to tend to impress the jury that the company’s defense was not 
substantial and in good faith. 

In view of our conclusion on this ground of appeal, it becomes unnecessary to 
pass upon the other questions raised. ; 

The judgments under review are reversed, and a new trial granted. 


FARMER'S RELIANCE INS. CO. v. OVERFIELD. 
Court of Chancery of New Jersey. April 17, 1936. 
184 Atlantic Reporter 344. 
1. INSURANCE. 
Evidence held insufficient to warrant cancellation of fire policies on ground of 
fraud because of existence of carpenter shop with saw operated by electric motor in 
rear of building described in policies as store. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

Complainant filed the present bill for cancellation of a policy of fire insurance 
after the institution of a suit at law by the insured to recover the amount of a fire 
loss; the bill herein alleged fraud; to defendant’s answer denying the fraud is 
annexed a counterclaim for reformation of the policy. The proofs being insufficient 
to sustain the fraud charged, the bill is dismissed; the institution of a law suit on 
the policy being an affirmance of the contract as written, the counterclaim seeking 
reformation is likewise dismissed. 

Suit by the Farmer’s Reliance Insurance Company against William P. Over- 
field, wherein defendant filed a counterclaim. On final hearing. 

Bill and counterclaim dismissed. . 

Philip Wendkos, of Camden, for complainant. 

George M. Shipman, Jr., of Belvidere, for defendant. 

Davis, Vice Chancellor. 


The bill of complaint in this cause seeks the cancellation of two policies of fire 
insurance issued to defendant by complainant on defendant’s property, situate in the 
village of Columbia, Warren county, N. J., one on September 18, 1931, in the amount 
of $4,500, the other, on December 11, 1933, in the amount of $7,600. The building 
insured under the first policy is described as a store; under the second policy the 
same building is described as a store and dwelling. The last-mentioned policy was 
a renewal of a policy issued by the complainant in 1928. At the time the original 
policy was issued and application made therefor, there was contained in the building 
a small carpenter shop in which a power saw about four feet square was operated 
by an electric motor. When the defendant procured the insurance, the applications 


for same were made through I. S. Appleman, an agent and county director of the « 


insurance company. The descriptions of the property insured are in accordance with 
the applications made which were signed by the defendant and made out partly by 
him and partly by Appleman, the agent and county director, in the premises so 
insured. The agent, at the time the first application was made, knew of the exist- 
ence and operation of the carpenter shop and the electric motor, the application 
having been made out in the premises, in fact, in or adjoining the carpenter shop, 
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Fire] Williams et al. v. Greensboro Fire Ins. Co. 409 


which carpenter shop continued in the building when the two subsequent policies 
were written, and was there at the time a fire took place on March 30, 1934. The 
applications for the policies were forwarded by the agent to the home office, and the 
policies written and sent back to the agent for delivery to the insured. Appleman. 
had been agent and county director for many years, and he surveyed the building and 
saw the carpenter shop and the saw, operated by the electric motor, and he testified 
that he wrote the secretary of the complainant to rate the building with the car- 
penter shop, and the secretary wrote back and gave him the rate, on which basis the 
policy was written in 1928, of which the policy written in 1933 was a renewal. 

[1] The complainant denies knowledge of the existence of the carpenter shop in 
the building until a short time before the fire occurred, when an inspection was made 
on behalf of the company. However, its agent and county director had full knowl- 
edge, and in view of his testimony I have concluded that he at least notified the 
company of its existence at the time the first policy was written. There was no 
attempt on the part of the defendant to conceal from the complainant or its agent 
its existence. 

[2] By amendment to the bill, the complainant charged that the fire occurred 
under circumstances which made it impossible for the defendant to satisfactorily 
explain the origin thereof, and charged defendant with having falsely stated in the 
sworn proof of loss delivered to complainant by him that the fire did not originate 
by any act, design, or procurement on his part, which sworn statement was alleged 
to be false, and at the hearing on the amended bill offered some proof that suggested 
that the fire might be of incendiary origin; however, such proof was entirely inade- 
quate to sustain complainant’s contention in that respect. The only remaining basis 
for the complainant’s contention that such policy should be canceled is the alleged 
fraud of defendant at the time of making the contract of insurance. Proof of the 
loss incurred by the defendant by reason of the fire was furnished, and after the 
failure by complainant to pay such loss the defendant, on March 11, 1935, commenced 
a suit in the New Jersey Supreme Court, laying the venue in Warren county, to 
recover his loss. The complainant, instead of defending such suit at law, filed its 
bill herein on March 12, 1935, at which time the suit at law was restrained, pending 
the return of an order to show cause, and upon the return of such order, defendant 
consented to further restraint pending the final hearing of this cause. The defend- 
ant, after denying the essential allegations of the bill, by counterclaim seeks to have 
the insurance policies reformed so. that said policies should state that part of the 
said building is used as a carpenter shop with an electrically driven motor, machin- 
ery, and tools. So far as this counterclaim is concerned, I have concluded that the 
defendant, having elected to commence a suit at law, is limited to his remedy at 
law, and the counterclaim will therefore be dismissed, but without prejudice, of 
course, to the prosecution of the pending lawsuit. See Van Buren vy. Fine, 101 
N. J. Eq. 373, 139 A. 486, affirmed 103 N. J. Eq. 327, 143 A. 921. 

The complainant having filed its bill to cancel the policies after the loss there- 
under took place, and after the suit at law was commenced, I feel should be required 
to seek an adjudication of its rights by answer in such suit and there set up such 
defenses as it may be entitled to make. The reasons urged by the complainant for 
the cancellation of these policies are defenses which may be made at law, and the 
bill will therefore be dismissed, without prejudice to complainant’s right to enter its 
defenses in the suit at law. 


WILLIAMS et al. v. GREENSBORO FIRE INS. CO. No. 384. 


Supreme Court of North Carolina. April 8, 1936. 
185 Southeastern Reporter 21. 
1. INSURANCE. 


Written instruments, including insurance policies, can be reformed in equity by 
parol evidence for mutual mistake, in advertence, or mistake of one superinduced 
by fraud or inequitable conduct of the other. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

2. INSURANCE. , 

Local insurance agent’s knowledge that person named in fire policy as insured 

was dead and that insurance was for his heirs held imputable to insurer, precluding 
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insurer from attacking validity of policy on ground that insured named in policy 
was dead when policy issued. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
3. INSURANCE. ; ; 4 : er 

Evidence sustained jury’s finding that fire policy, on “one-story brick building 
with metal roof * * * described as number 107, on North side” of named street, was 
intended to cover all three separate compartments of building, although two of three 
compartments fronted on another street (Code 1935, §§ 6418, 6435). 

(For other cases, see Insurance, Dec. Dig. § 155.) 
4. INSURANCE. a zs 

Policy will be construed strictly against insurer and in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. ; 

Proof of fire loss held waived by insurer’s denial of liability. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Appeal from Superior Court, Duplin County; Grady, Judge. 
_ Action by J. F. Williams and others against the Greensboro Fire Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

No error. 

R. D. Johnson and J. T. Gresham, Jr., both of Warsaw, and Smith, Wharton & 
Hudgins, of Greensboro, for appellant. 
Beasley & Stevens, of Kenansville, for appellees. 


HARTFORD FIRE INS. CO. v. McAVOY et al. No. 23079. 
Supreme Court of Oklahoma. Oct. 8, 1935. 
Rehearing Denied April 21, 1936. 
Application for Leave to File Second Petition for Rehearing Denied May 12, 1936. 
57 Pacific Reporter (2d) 242. 
1. INSURANCE. 


_ Where insurance agent advised persons seeking fire policy that he could not 
write such policy but would telephone insurer, such persons relied at their peril 
on any act of insurance agent in excess of his authority. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


2. INSURANCE. 


In action against insurer for breach of contract to furnish fire policy, evidence 
as to whether such contract was made with insurance agent held insufficient for 
jury, where agent was without authority to make such contract and advised plain- 
tiffs of his lack of authority. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


; Syllabus by the Court. 

1. Where one contracts with an agent with knowledge of a limitation on his 
authority, he is bound to make inquiry and ascertain the extent of the agent’s 
authority. 

2. Where one contracts with an agent with knowledge of a limitation on his 
authority, he acts at his peril as to acts of the agent in excess of his authority. 

3. Where an agent has limited authority and informs persons with whom he 
deals of such limitation, the principal is not bound when the agent exceeds his 
authority. 

4. Whether or not there is sufficient evidence to go to the jury in a law case 
when challenged by motion for an instructed verdict is a question of law for the 
court. 

5. When the evidence clearly shows an agent had no authority to make the 
alleged contract sued on, and such lack of authority is disclosed by the agent to 
the party with whom such contract was made, and it is challenged by motion for 
an instructed verdict, it is error to overrule it. 

Appeal from District Court, Custer County; E. L. Mitchell, Judge. 

Suit by R. B. McAvoy and another, partners doing business as the Thomas 
Grain Company, against the Hartford Fire Insurance Company and others. From 
a judgment for plaintiffs, named defendant appeals. 

Reversed, with directions. 
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Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 
A. J. Welch, of Clinton, and R. B. Strong, of Arapaho, for defendants, in error. 


CIAPANNA v. LINCOLN FIRE INS. CO. OF NEW YORK. 
Supreme Court of Oregon. April 21, 1936. 
56 Pacific Reporter (2d) 1113. 
1. INSURANCE. 

In action on fire policy, evidence held to establish that insurer had in good 
faith requested appraisal by board of appraisers as provided in policy in case of 
disagreement as to extent of loss and that insured’s failure to yield to demand for 
appraisal was result of ignorance rather than bad faith. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE. 

Failure of insured to yield to insurer’s demand for appraisal of loss by board 
of appraisers as provided in fire policy until after second fire held not to forfeit 
insured’s right to recover on policy thereafter, where second fire did not completely 
destroy property or materially affect part of structure damaged by first fire and 
property was not damaged by weather or. vandalism during delay, and fair 
appraisal was possible after insured consented thereto. 

(For other cases, see Insurance, Dec. Dig. § 578.) 

3. INSURANCE. 

_ Under fire policy providing for appraisal of loss by board of appraisers in case 
of disagreement as to extent of loss, offer of insured to submit to appraisement 
is timely if not unreasonably delayed and if no prejudice has been incurred by 
insurer in the meantime. : 

(For other cases, see Insurance, Dec. Dig. § 568.) 

Department 1. 


Appeal from Circuit Court, Multnomah County; Robert Tucker, Judge. 

Action by Michele Ciapanna, by Lena Ciapanna, his guardian ad litem, against 
the Lincoln Fire Insurance Company of New York, on a fire insurance policy 
issued by the defendant, describing a house owned by the plaintiff. The complaint 
set forth two causes of action, one of which was based upon a fire which occurred 
March 15, 1933, resulting in damages to the alleged amount of $1,500, and the 
other based upon a fire which occurred in the same premises August 15, 1933, 
resulting in damages to the alleged amount of $500. The circuit court directed 
a verdict in defendant’s favor upon the first cause of action and in the plaintiff’s 
favor upon the second cause of action for the agreed amount of $500, and the 
plaintiff appeals. 

Reversed and remanded. 

C. C. Hall, of Portland (Robert A. Leedy, of Portland, on the brief), for 
appellant. 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
respondent. 


SHINDLER v. INSURANCE CO. OF NORTH AMERICA. 
Superior Court of Pennsylvania. April 16, 1936. 
184 Atlantic Reporter 262. 
1. INSURANCE. 

Under fire policy covering persona! property in house of insured belonging to 
wife or other members of insured’s family, wife’s ownership of part of personal 
property covered by policy when policy was issued would not defeat recovery 
thereon by insured. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

2. INSURANCE. 

In action on fire policy, question whether insured had insurable interest in 
property destroyed held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

3. INSURANCE. 
Record liens against personal property covered by fire policy when policy was 
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delivered held not necessarily to show existing indebtedness but to constitute only 
prima facie evidence of that fact. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
4. INSURANCE. ee : 
Interests of pledgor and pledgee in property which is subject to pledge are 
distinct, and each capable of being insured separately. 
(For other cases, see Insurance, Dec. Dig. § 282[2].) 
5. INSURANCE. 

_ In action on fire policy, insured’s testimony that liens against property had been 
satisfied prior to issuance of policy held admissible, notwithstanding that insured 
had included liens in bankruptcy action, since alleged inconsistent statements in 
yankruptcy application went solely to credibility of insured as witness. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 
_Appeal No. 303, October term, 1935, from judgment of Municipal Court, 
Philadelphia County, No. 514, March term, 1934; Eugene C. Bonniwell, Judge. 
Assumpsit on a fire policy by Benjamin Shindler against the Insurance Company 
of North America. Judgment for defendant, and plaintiff appeals. 
Reversed, with a procedendo. 


Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 


Herman P. Abramson, of Philadelphia, for appellant. 


Roscoe R. Koch and Horace Michener Schell, both of Philadelphia, for 
appellee. 























































































RAPOCHI et al. v. CONTINENTAL INS. CO. OF CITY OF NEW YORK. 
Superior Court of Pennsylvania. April 16, 1936. 
184 Atlantic Reporter 308. 
1. INSURANCE. 


Evidence that plaintiffs sought legal aid to learn if their fire policy had been 
legally canceled and that they made fruitless efforts to obtain policy from agent on 
whom they depended held to show reliance on false statements of agent and insurer 
that policy had been canceled, estopping insurer from invoking twelve-month limita- 
tion inserted in policy as defense to suit on policy brought subsequent to expiration 
at such time. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

2. INSURANCE. 

Insurer has duty to deal openly and justly with illiterate people who depend 
largely upon fairness and honesty of its agent and accept statements concerning their 
insurance as true and authoritative. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

3. INSURANCE. 

Statement of insurance agent through whom policy transactions had been had 
that policy had been canceled held statement of fact upon which policyholders were 
entitled to rely and not mere expression of opinion or conclusion of law. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

Appeal No. 32, February term, 1936, from order of Court of Common Pleas, 
Lackawanna County, No. 57, September term, 1934; William R. Lewis, Judge. 

Assumpsit on a fire insurance policy by Frank Rapochi and another against the 
Continental Insurance Company of the City of New York. Verdict and judgment 
for plaintiff in the sum of $2,149.52, and defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Parker, James, and 
Rhodes,’ JJ. 

H. d McGrath and Welles, Mumford, Stark & McGrath, all of Scranton, for 
appellant. 

Stanley F. Coar, H. D. Carey, and David J. Reedy, all of Scranton, for appellees. 

Bawprice, Judge. 

In this action of assumpsit on a fire insurance policy, judgment was obtained by 
the plaintiffs in the sum of $2,149.52, and defendant appealed. 
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On December 1, 1931, the defendant, through its agent, Floyd J. Waters, issued 
an insurance policy covering a combination store and dwelling belonging to the 
plaintiffs, in the sum of $3,000, for one year. The plaintiffs, upon receipt of the 
policy, delivered it to the First National Bank of Jermyn, their mortgagee. On 
May 29, 1932, the property was partially destroyed by fire, and this suit was brought 
May 2, 1934. 

The defense was the nonpayment of premiums, cancellation of the policy, and 
failure to bring suit within twelve months next after the fire, as required by the 
terms of the policy. 

It appeared at the trial that Waters, on March 1, 1932, about three months 
before the fire, sent plaintiffs, by registered mail, a notice of cancellation of their 
policy. When the postman told Mrs. Rapochi that he had a registered letter, she 
refused to accept it and it was returned to Waters. 

The appellant concedes in this appeal that the nonpayment of premiums was 
eliminated by the jury’s verdict and that the defense of cancellation is not pressed, 
so that the question now before us is whether the defendant, by its conduct, is 
estopped from invoking the twelve-month limitation inserted in the policy: by and 
for its benefit. 

Waters called at the Rapochi home four times between March 4th and May 27th, 
two days prior to the fire, making collections on the open account due for insurance 
premiums advanced by him. On none of these visits did he mention the subject of 
cancellation. In response to a telephone call, Waters went to the Rapochi home 
again the day after the fire and informed Mrs. Rapochi that their policy had been 
canceled. Very shortly thereafter the plaintiffs called at the bank, the mortgagee, 
and found that Waters had obtained possession of the policy and had returned it to 
the company. This information strongly confirmed Waters’ statement as to can- 
cellation. Then in the apparent belief that the policy had been canceled, they asked 
the company, through Waters, to give their claim some consideration, which request 
was refused. Ina short time they consulted H. D. Carey, Esq., their attorney, who 
informed them he was not in position to represent them, as he was attorney for the 
mortgagee. Later, in June, they consulted Joseph T. Kelly, Esq., who wrote Waters 
concerning the claim, and received the reply that cancellation notice had been served 
on the assured and that the company had advised him they could not “pay this claim 
due to the fact that the policy had been cancelled and returned to the Home Office 
March 12th.” Mr. Kelly then advised Mrs. Rapochi that they had no redress. On 
October 25, 1932, Mrs. Rapochi had a friend write for her to the company for infor- 
mation as to the status of their policy. The company replied “there is no liability 
under this policy, it being cancelled from date of inception, and the cancelled docu- 
ment is in our possession.” The following January the plaintiffs consulted another 
lawyer, Mr. Mastriani, who also wrote Waters and the insurance company, and he 
likewise was informed that the policy, in fact, had been canceled. The plaintiffs, 
having been told by Mr. Mastriani that he could not represent them, returned to Mr. 
Carey, who advised them, on November. 4, 1933, that, in his opinion, defendant was 
liable, and a suit in equity was started against Waters to get possession of the policy. 
Preliminary objection to the court’s jurisdiction was sustained, and on January 8, 
1934, the bill was dismissed. Finally, on May 2, 1934, this action was brought. 

[1] -The appellant argues that the plaintiffs did not rely upon the statement that 
the policy was canceled, and therefore they were not misled and deceived by any 
alleged willful and fraudulent statement of fact. Mrs. Rapochi did testify that, 
when Waters told her the day after the fire of its cancellation, she did not believe 
him. No doubt she was surprised and agitated by this information and could not 
immediately fully realize that she had lost her insurance. Waters had sold the 
plaintiffs insurance since 1923 and had extended credit to them. The plaintiffs, who 
were unable to read or write the English language, apparently had trust and con- 
fidence in him. When Mrs. Rapochi’s attention on the stand was directed to what 
she had said to Waters when he told her their policy was canceled, she stated: “T 
told for him, I say, ‘What I going to do?’ I say, ‘You my judge, because I know 
nobody, only I pay my money, I pay for him.’” The relationship of the parties and 
the circumstances in which this statement was made should be considered in deter- 
mining its meaning. 

The solicitation of consideration from the company, the seeking of legal aid to 
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learn if the policy had been legally canceled, the fruitless efforts to obtain the policy 
or a copy, the dependence placed on Waters in insurance matters, were all facts for 
the jury’s consideration, and were sufficient to warrant the conclusion that the plain- 
tiffs did rely on the false statements made by Waters and the defendant. 

[2] It was the duty of the insurer to deal openly and justly with these illiterate 
people, who depended largely, if not entirely, upon the fairness and honesty of its 
agent, whose statements concerning their insurance they would accept as true and 
authoritative. Suravitz v. Prudential Ins. Co., 244 Pa. 582, 590, 91 A. 495, L. R. A. 
1915A, 273; Fedas v. Insurance Co. of State of Pennsylvania, 300 Pa. 555, 151 A. 
285; Emery v. Third Nat. Bank of Pittsburgh, 308 Pa. 504, 162 A. 281; Arlotte et al. 
v. National Liberty Ins. Co., 312 Pa. 442, 167 A. 295; Butcher v. Newburger et al., 
318 Pa. 547, 179 A. 240. 

Furthermore, the evidence tends to support the contention that these false state- 
ments were knowingly made. Waters, in his letter to Kelly, stated that the notice 
of cancellation had been served on Mrs. Rapochi. With his knowledge that his 
registered letter, which was the only attempt of service, was returned to him, he 
must have known that statement was untrue. The jury could have readily inferred 
that he, with his wide experience in insurance matters, was fully aware that his 
statement that the policy had been canceled was also false. 

[3, 4] We concur with the court below that Waters’ statement was not an expres- 
sion of opinion or a conclusion of law, but it was one of fact, knowingly and falsely 
made. He did not say that “in his opinion” or that it was his “conclusion” that the 
policy had been canceled, but in his letter to Kelly, for instance, as already pointed 
out, he stated that as a fact there was a cancellation, that is, it had actually been 
accomplished, notwithstanding he must have known, as the transactions were through 
him, that the policy was in force. An injured party may recover, however, if he 
relies on false statements which are partly matters of opinion and partly matters of 
fact (Gillespie et al. v. Hunt et al., 276 Pa. 119, 124, 119 A. 815), or on statement of 
opinion alone, if it is shown that the party knows it to be false and that it was 
intended, in fact, act on it to his injury (Warren Sav. Bank & Trust Co. v. Foley, 
294 Pa. 176, 182, 144 A. 84). 

In Arlotte v. National Liberty Ins. Co., supra, 312 Pa. 442, 167 A. 295, the 
insured had lost his policy which covered loss caused by an auto or truck. His prop- 
erty was struck by a truck and damaged. The company’s agent told plaintiff the 
policy did not cover the damages sustained. As a result, a suit was not brought 
until after the one-year limitation. The Supreme Court held that that statement 
was one of fact within the agent’s knowledge, and, as the insured relied thereon, the 
company was liable. Mr. Justice Drew there said (312 Pa. 442, at page 445, 167 A. 
295, 296) : “As stated in Williston, Contracts, § 677, ‘It is a principle of fundamental 
justice that if a promisor is himself the cause of the failure of performance either 
of an obligation due him or of a condition upon which his own liability depends, he 
cannot take advantage of the failure.’ Thus an insurer will not be permitted to 
take advantage of the failure of the insured to perform a condition precedent con- 
tained in the policy, where the insurer itself is the cause of the failure to perform 
the condition. Our decisions have recognized and followed this principle.” The 
appellant contends that this case is distinguished from the one at bar because the 
ageut there knowingly made a false statement concerning a fact appearing in the 
policy ; but a deception was practiced in both cases. 

There can be no doubt that the representations made to and relied upon by plain- 
tiffs were false. It is not even asserted to the contrary. As there was no valid 
cancellation, the defendant was not entitled to possession of the policy and was open 
to just criticism for wrongfully retaining it and resisting every effort of the plain- 
tiffs to obtain their own property. This was to the plaintiffs’ prejudice, causing them 
delay and trouble, as well as the expense of an equity suit. “It is a well-settled rule 
of law that a party to a contract cannot escape liability under his obligation on the 
ground that the other party has failed to perform a condition precedent to the 
establishment of such liability or to the maintenance of an action upon the contract, 
where he himself has caused that failure.” Arlotte v. National Liberty Ins. Co.. 
supra, 312 Pa. 442, 445, 167 A. 295, 296. 

Although we have given careful consideration to the appellant’s argument ard 
the cases it has cited, including Mutual Life Ins. Co. v. Phinney, 178 U. S. 327, 20 





, 


provisi 
proper 


other 
entirety 
(F 
4. INS 
Ge 
impute 
affectec 
(F 
5. INS 
WI 
knowle 
(F 
6. INS 
WI 
policy 
by poli 
and he 
who he 
when r 
(F 
7. INS 
W) 
must | 
knowle 
clothe 
withou 
(F 
8. INS 
Mc 
thereor 
where 


(Code 


and 
against 
Standa 
the Ai 
Insurat 
Re 


Fire] Jackson et ux. v. American Eagle Fire Ins. Co. et al. 415 


S. Ct. 906, 44 L. Ed. 1088, we think they are not controlling in the case before us. 
Judgment affirmed. 


JACKSON et ux. v. AMERICAN EAGLE FIRE INS. CO. et al. 
Supreme Court of Tennessee. April 4, 1936. 
ta ; 92 Southwestern Reporter (2d) 874. 
1. INSURANCE. 

Tenant by entirety is not “sole and unconditional owner” within fire policy 
provision requiring insured to be sole and unconditional owner of the insured 
property. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

2. INSURANCE. 

Provision in fire policy requiring interest of insured to be that of sole and 
unconditional ownership is valid, and breach thereof will avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. INSURANCE. 

Under fire policy containing clause that it was invalid if interest of insuréd was 
other than that of unconditional and sole ownership, policy issued to tenant by 
entirety held void. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

4, INSURANCE. 

_ Generally, fire insurer’s agent’s knowledge of matters affecting risk will be 
imputed to insurer, and such knowledge constitutes waiver of conditions of policy 
affected by such knowledge. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 

Where fire insurer’s agent himself is interested in property insured, his own 
knowledge of matters affecting risk will not, ordinarily, be imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


6. INSURANCE. 


Where member of firm which represented fire insurer had issued to himself a 
policy on property in which he was not unconditional and sole owner as required 
by policy, insurer held not chargeable with notice that insured was not sole owner, 
and hence policy was void, notwithstanding member of firm representing insurer 
who had knowledge of condition of titlke was employed by purchaser of such firm 
when mortgage clause was subsequently issued for the policy. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

7. INSURANCE. 

Where waiver of condition in fire policy relied on is act of insurer’s agent, it 
must be shown agent had express authority to make waiver, or insurer with 
knowledge of facts ratified agent’s acts, or that nature of agency is such as to 
clothe agent with apparent authority to waive conditions and that insured is 
without knowledge of any limitation thereon. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

8 INSURANCE. 

Mortgagee which investigated title of insured property before making loan 
thereon held not entitled to recover on standard mortgage clause in fire policy, 
where insured did not. have uncondittonal title thereto as required by policy 
(Code 1932, § 6175). 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Chancery Court, Maury County; Thos. B. Lytle, Chancellor. 

Action by Waverly H. Jackson and wife, for the use and benefit of themselves 
and the Jefferson Standard Life Insurance Company, mortgagee, and another, 
against the American Eagle Fire Insurance Company, wherein the Jefferson 
Standard Life Insurance Company filed a cross-bill. From an adverse judgment, 
the American Eagle Fire Insurance Company and the Jefferson Standard Life 
Insurance Company appeal. 

Reversed and remanded. 
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Hugh Lee Webster, of Columbia, and Thos. G. Watkins, of Nashville, for 
appellants. 

Trabue, Hume & Armistead, of Nashville, and J. Shelby Coffey, of Columbia, 
for appellees. 


HOME INS. CO. OF NEW YORK v. LAKE DALLAS GIN CO. et al. 
No. 1607—6499. 
Commission of Appeals of Texas, Section B. April 29, 1936. 
93 Southwestern Reporter (2d) 388. 
1. INSURANCE. ; 

Finding that insurer’s agent was general agent held without effect as regards 
authority of agent to waive provisions of fire policy, where limitation on authority 
of agent was apparent and undisputed. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

2. INSURANCE. 

Requirement in fire policy of consent to other insurance is not arbitrary but 
reasonable and proper, and will be strictly enforced. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

3. INSURANCE. _ 

Insured under fire policy held bound by terms thereof, regardless of whether 
applications were signed without having been read or whether policy was read and 
stipulations thereof actually known. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. ; 

Evidence held to establish that insured under fire policy covering cotton gin 
were charged with knowledge of limitation on authority of insurer’s agent through 
whom policy was obtained. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE. 

_. Soliciting agent’s knowledge of procuring of second policy covering original 
risk cannot be made basis of either waiver or estoppel against insurer which had 
no such knowledge, where soliciting agent had no authority and no apparent 
authority to issue coverage in question. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

6. INSURANCE. _ 

_ Insurer under fire policy covering cotton gin held not estopped to enforce 
stipulation against additional insurance by soliciting agent’s knowledge of addi- 
tional coverage, where soliciting agent had neither authority nor apparent authority 
to issue coverage on cotton gin. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

7. INSURANCE. 

Agreement that action taken by representative of either insured or insurer 
under fire policy should not be construed as waiver of any of rights of either held 
not invalid for want of consideration, where at time of execution of agreement 
insurer was not obligated to do anything with respect to policy because of insured’s 
violation of clause prohibiting additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

8. INSURANCE. , 

Mutuality of promises by insurer and insured that action taken by representa- 
tive of either should not be construed as waiver of any rights and fact that under 
terms thereof one party, or both would be benefited or injured thereby held 
consideration to support nonwaiver agreement executed after loss by insurer and 
insured under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

9. INSURANCE. | a gee ee 

Breach of policy provision prohibiting insured from obtaining additional cover- 
age is not waived by agreement between insured and adjuster of insurer as to 
amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 397.) 
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10. INSURANCE. 

Statute providing that fire policy shall not be invalidated by any act or neglect 
of mortgagor or owner of property held inapplicable where additional insurance 
avoiding policy was applied for at instance of mortgagee (Rev. St. 1925, art. 4931). 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

11. INSURANCE. 

Soliciting agent for fire insurer held to have acted for other company to which 
application was made for further insurance and for applicants therefor in making 
such application. 

(For other cases, see Insurance, Dec. Dig. § 73.) 

Error to Court of Civil Appeals of Second Judicial District. 

Suit by the Lake Dallas Gin Company and another against the Home Insurance 
Company of New York. To review a judgment of the Court of Civil Appeals [59 
S.W.(2d) 305] reversing and remanding a judgment for the plaintiffs, the defendant 
brings error. 

Judgments of the trial court and of the Court of Civil Appeals reversed and 
rendered. 

Thompson, Knight, Baker & Harris, Will C. Thompson, and Sol Goodell, all 
of Dallas, for plaintiff in error. 

George M. Hopkins, of Denton, for defendants in error. 


CAMDEN FIRE INS. ASS’N v. JENNINGS. No. 1538. 
Court of Civil Appeals of Texas. Eastland. April 3, 1936. 
95 Southwestern Reporter (2d) 530. 
INSURANCE. 

Under fire policy providing for its cancellation at any time at request of insured, 
request by insured to agent to cancel policy, assented to by agent, operated as 
cancellation, notwithstanding lack of formal cancellation until after fire, precluding 
insured from recovering for alleged reduction of liability of another insurer, on 
policy subsequently issued, because of failure of agent to formally cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

Appeal from Eastland County Court; C. L. Garrett, Judge. 

Action by Buster Jennings against the Camden Fire Insurance Association. 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Cox & Hayden, of Abilene, for appellant. 

L. R. Pearson, of Ranger, for appellee. 

GrissoM, Justice. 

An agent for the Camden Fire Insurance Association at Ranger, Tex., on 
December 8, 1932, issued to Buster Jennings a fire insurance policy on Jennings’ 
house, and a fire insurance policy for $500 on his furniture, etc. The expiration 
date of said policies was December 8, 1933. The house and furniture was destroyed 
hy fire April 20, 1933. It is undisputed that Jennings instructed said agent, on 
March 21, 1933, to cancel these policies and the agent agreed to do so. Said agent 
immediately after being so notified by Jennings did formally cancel and return 
to his company the policy covering Jennings’ house. Jennings was indebted to the 
agent, and the agent, for personal reasons, did not mark the policy covering the 
furniture “cancelled,” nor did he return it to the company, but retained possession 
of it until after the fire. Immediately after the fire he formally canceled the 
furniture policy and returned it to his company. Jennings did not know that 
the agent had not formally canceled and returned the furniture policy, but thought 
= had done so. He first learned of this action of the Camden agent after the 
re. 

After Jennings had surrendered his policies to the Camden agent and instructed 
the agent to cancel them, he procured a fire insurance policy covering his house 
and furniture from the National Fire Insurance Company. This policy insured 
his furniture for the sum of $1,000. It is the theory and contention of the appellee 
Jennings, as disclosed by the evidence, that in settling with the National Company 
for the loss of his furniture he was compelled to accept, and the National Com- 
pany’s legal liability was reduced to $666.66, instead of the $1,000 provided for in 
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the face of the policy, by reason of the failure of the Camden agent to formally 
cancel and return the policy to his company. 

Upon a trial before the court, judgment was rendered for Jennings against 
the appellant for $333.33. The judgment was evidently based upon the stated 
theory of the appellee. 

The Camden policy covering the furniture contained the following provision: 
“This policy shall be cancelled at any time at the request of the insured.” As 
heretofore stated, the agent who issued the policy was requested by the insured 
to cancel it, and he agreed to do so. The policy was in the possession of the agent; 
whether it was delivered to him for the express purpose of cancellation or whether 
it had always been in his possession is not definitely established, but, we do not 
think this is material. At the time appellee requested its cancellation the policy 
was in the agent’s hands, so that he could have immediately marked it canceled and 
returned it to his company. We think when Jennings requested the cancellation 
that such request legally effected a cancellation of the policy instantly without any 
formal action on the part of the agent. This is true by virtue of the quoted pro- 
vision of the policy to that effect. It may also be true that the agent’s assent to 
the request operated as a cancellation by mutual consent, and would have so 
operated without such stipulation in the policy. 26 C. J. § 176, p. 147. 

“The surrender of a policy, with a request that it be terminated, operates ipso 
facto as a cancellation, where the policy provides that the ‘insurance may be 
terminated at any time at the request of the assured.’” 14 R. C. L. § 196, pp. 
1016, 1017. Crown Point Iron Co. v. AZtna Ins. Co., 127 N. Y. 608, 28 N. E. 653, 
141. R. A. 147. 

“If the policy is returned to insurer with a request that it he cancelled, or 
even if an unequivocal request for cancellation is made without surrendering the 
policy, the policy is ipso facto cancelled without any affirmative act on the part of 
the insurer.” 26 C. J. § 173, p. 146. 

“No formal cancellation or physical defacement of the policy is required. 
Atlantic Ins. Co. v. Goodall, 35 N. H. 328; Crown Point Iron Co. v. A&tna Ins. 
Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147 (aff. 53 Hun, 220, 2 Silv. Sup. 15, 
6 N. Y. S. 602): Roberta Mfg. Co. v. Royal Exch. Assur. Co., 161 N. C. 88, 76 
S. E. 865.” 26 C. J. p. 146, note. 


“As a general rule, a policy may be cancelled pursuant to an unequivocal notice 
by the insured that he desires the cancellation.” 24 Tex. Jur. § 59, p. 753. 


“No consent of the insured is essential. No meeting of minds is required. 
No act on his part is necessary. The contract, through the force of its own 
provisions, is ended hy the action of the insurer only.” Crown Point Iron Co. v. 
7Etna Ins. Co., 127 N. Y. 608, 28 N. E. 653, 655, 14 L. R. A. 147. 


“Counsel contends that, even assuming the notice of cancellation was sufficient 
in form, nevertheless it was ineffective to terminate the contract, because the 
defendant did not give ‘immediate attention’ to a cancellation of the policy, as 
requested, or take steps to cancel the policy. That argument proceeds upon the 
assumption that subsequent to a notice of cancellation received by an insurer 
from an assured, some affirmative act on the part of the insurer is necessary to 
terminate the contract. The answer to the suggestion is twofold.” Gately-Haire 
Co., Inc. v. Niagara Fire Ins. Co. of City of New York, 221 N. Y. 162, 116 N. E. 
1015, 1016, Ann. Cas. 1918C, 115. 

We construe the opinion in the case of Parsons & Arbaugh et al. v. North- 
western Nat. Ins. Co., 133 Towa 532, 110 N. W. 907, by the Supreme Court of 
Towa, as deciding, in effect. that where an insurance policy contains the provision 
for cancellation by assured found in this case, the policy is instantly canceled 
upon request of assured, and failure to act upon such request by the insurance 
company would not have the effect of invalidating a policy of insurance subse- 
quently acquired where the last policy prohibited other insurance. 

Also see Walker v. Pacific Mut. Life Ins. Co. (Tex. Civ. App.) 17 S.W.(2d) 
1088; Springfield Fire & Marine Ins. Co. v. McKinnon, 59 Tex. 507; Austin Fire 
Ins. Co. v. Polemanakos (Tex. Com. App.) 207 S. W. 922; Dalton v. Norwich 
Union Fire Ins. Soc. (Tex. Com. App.) 213 S. W. 230; Insurance Co. of North 
America v. McWilliams (Tex. Civ. App.) 218 S. W. 80; Westchester Fire Ins. 
Co. v. McMinn (Tex. Civ. App.) 188 S. W. 25; Globe Fire Ins. Co. v. Limburger 
(Tex. Civ. App.) 193 S. W. 222; Allemania Fire Ins. Co. v. Fordtran (Tex. Civ. 
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App.) 128 S. W. 692; Lipman v. Niagara Fire Ins. Co., 121 N. Y. 454, 24 N. E. 
699, 8 L. R. A. 719; Davidson v. German Ins. Co., 74 N. J. Law, 487, 65 A. 996, 13 
L. R. A. (N. S.) 884, 12 Ann. Cas. 1065; Fritz v. Pennsylvania Fire Ins. Co., 85 
N. J. Law, 171, 88 A. 1065, 50 L. R. A. (N. S.) 35; Notes, 39 L. R. A. (N. S.) 829. 

We are of the opinion that where an insurance policy contains a stipulation 
for cancellation upon request of insured that such request of itself instantly oper- 
ates as a legal cancellation of the policy without formal cancellation or defacement 
of the policy by the insurer. The general rule certainly should apply where, as in 
the instant case, the agent for the insurer who issued the policy, having it in his 
possession, assents to the request of the insured and promises to comply with his 
wishes. 

The Camden policy having been legally canceled before the issuance of the 
National policy, there was no other insurance policy covering appellee’s furniture 
legally in existence at the time of the issuance of the National policy, or at the 
time the furniture was destroyed by fire. The legal liability of the National 
Company on its policy was not reduced by reason of the Camden policy. 

The material facts with reference to insured’s request for cancellation of the 
Camden policy being undisputed, the judgment of the trial court must be, and it is 
hereby, reversed, and judgment rendered for appellant. 


CONTINENTAL INS. CO. OF NEW YORK v. GUERSON. No. 9718. 
Court of Civil Appeals of Texas, San Antonio, April 8, 1936. 
Rehearing Denied April 29, 1936. 
93 Southwestern Reporter (2d) 591. 
1. INSURANCE. 

Appraisers’ award, such as one contemplated by fire policy, is supported by 
every reasonable intendment and presumption. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

2. INSURANCE. 

Appraisers’ award, such as one contemplated by fire policy, should not be dis- 
turbed unless made without authority, or resulting from fraud, accident, or mistake 
because not reflecting parties’ real judgment, based on honest investigation. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

3. INSURANCE. 

Courts cannot concern themselves with errors of judgment honestly and fairly 
exercised by arbitrators in making award, such as one contemplated by fire policy. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

4. INSURANCE. 

_ Evidence that appraisers knew nothing about condition or value of property 
before fire and called no witnesses held to support findings that appraisers acted 
arbitrarily in making award under fire policy and that sums found were grossly 
inadequate. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

3. INSURANCE. 

In action on fire policy, instruction defining term “arbitrarily” in connection with 
appraisers’ award as denoting act done without fair, solid, and substantial cause 
held not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

6. INSURANCE. ’ 


In action on fire policy, instruction defining term “gross inadequacy” in connec- 
tion with appraisers’ award as meaning lack of fair and intelligent consideration and 
denoting award that shocked sense of justice and is entirely unreasonable held not 
erroneous, 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Appeal from District Court, Bexar County; F. Stevens, Judge. 

Suit by John Guerson against the Continental Insurance Company of New York. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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Frank B. Buchanan, Nat L. Hardy, and T. M. West, all of San Antonio, for 
appellant. 

Kilday & Howard, Jay Sam Levey, and Fred Russi, all of San Antonio, for 
appellee. 


BUSCH v. WEST VIRGINIA INS. CO. No. 8148. 
Supreme Court of Appeals of West Virginia. Feb. 25, 1936. 
: Rehearing Denied May 4, 1936. 
185 Southeastern Reporter 201. 
3. INSURANCE. 

Where fire insurer’s agent, to whom facts regarding risk are correctly stated, 
makes erroneous insertion in application, insurer is chargeable with agent’s mistake, 
regardless of whether application is attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 80.) 


Syllabus by the Court. 

1. Where an action at law on an insurance contract has been instituted within 
the period of limitation agreed on, a bill in equity seeking reformation of the policy 
in aid thereof may be brought after the expiration of such period, since it is not a 
suit on the policy within the meaning of the limitation. 

2. The existence of an adequate remedy at law cannot deprive courts of equity 
of jurisdiction in matters, such as mistake, which come within the scope of their 
elementary jurisdiction. 

3. “If the facts regarding the risk are correctly stated to the agent of an insur- 
ance company, but erroneously inserted by him in the application, the company is 
chargeable with his error or mistake, whether the application is attached to the 
policy or not.” Bays v. Farmers’ Mutual Fire Association, 114 W. Va. 164, 171 
>. B. 2a 

Appeal from Circuit Court, Calhoun County. 

Suit by E. R. Busch against the West Virginia Insurance Company. From a 
decree for plaintiff, defendant appeals. 

Affirmed in part, and reversed in part, and remanded. 

S. A. Powell, of Harrisville, for appellant. 

Bruce Ferrell, of Grantsville, and S. P. Bell, of Spencer, for appellee. 


BURNER et al. v. MUTUAL PROTECTIVE ASS’N OF WEST VIRGINIA. 
C. C. No. 545. 
Supreme Court of Appeals of West Virginia. March 17, 1936. 


185 Southeastern Reporter 222. 
3. INSURANCE. 
Standard mortgage clause of fire policy, in favor of beneficiary of trust deed, 
held extinguished after purchase of trust property by beneficiary in satisfaction, or 
satisfaction pro tanto of mortgage debt. 


(For other cases, see Insurance, Dec. Dig. § 123.) 


Syllabus by the Court. 

1. In consummating a sale under an ordinary deed of trust, the deed of the 
trustee confers on his vendee indefeasibly the whole title of the trustor. 

2. When a cestui que purchases the trust property at the trustee’s sale in satis- 
faction (or satisfaction pro tanto) of the debt secured, the lien of the trust deed 
on such property is generally extinguished. 

3. A standard mortgage clause attached to an insurance policy in favor of a 
cestui que is extinguished, as a general rule, when the cestui que purchases the 
trust property in satisfaction (or satisfaction pro tanto) of his debt. 

Certified from Circuit Court, Barbour County. 

Action by T. L. Burner and others, against the Mutual Protective Association 
of West Virginia. Plaintiffs’ demurrer to the defendant’s specifications of defenses 
was sustained, and their sufficiency was certified for review. 

Reversed. 

Kittle & Kittle, of Philippi, for plaintiffs. 

H. G. Muntzing, of Moorefield, and D. D. Stemple, of Philippi, for defendant. 

Hatcue_r, President. 
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Recovery for a loss of property by fire is sought under a standard mortgage 
clause attached to a fire insurance policy. It was issued to A. F. Reed. He sub- 
sequently executed a deed of trust on the property to secure a debt owing the First 
National Bank of Philippi. The mortgage clause was then attached to the policy 
providing that loss should be payable to the bank, “as first mortgagee or trustee” as 
its interest should appear. The property was sold under the deed of trust; and the 
bank became the purchaser and received a deed from the trustee. Seven months 
later, the property burned. After the fire, the bank assigned its claim against the 
insurer to the plaintiffs herein, Burner, et al., as trustees. 

The insurer specified the following defenses: That it received no proof of the 
loss as the policy requires; that this action was not brought within the period fixed 
by the policy; and that the right of the bank as mortgagee became merged in its 
right as owner. The demurrer of plaintiffs to the specifications was sustained, and 
their sufficiency certified here. 

[1-3] It was settled law in the Virginias as early as 1819 (“not at this day to 
be questioned”) that in consummating a sale under an ordinary deed of trust, the 
deed of the trustee conferred on his vendee indefeasibly the whole title of the 
trustor. Taylor v. King, 6 Munf. (Va.) 358, 366, 8 Am. Dec. 746. Therefore, the 
deed of the trustee to the bank completely terminated Reed’s interest in the trust 
property. When his interest ended, the policy expired. 26 C. J. subject, Fire 
Insurance, § 13. The mortgage clause fared no better than the policy. The con- 
veyance to the bank was made in satisfaction (or satisfaction pro tanto) of Reed’s 
obligation. Upon acceptance of that payment, the bank’s status as “first mortgagee” 
ceased. The purpose of the deed of trust had been accomplished. Its force was 
expended. It likewise expired. Davis v. Dale, 150 Ill. 239, 37 N. E. 215; Reynolds 
v. Ins. Co., 128 Cal. 16, 21, 60 P. 467, 79 Am. St. Rep. 17; Carpenter v. Ins. Co., 16 
Pet. (U. S.) 495, 10 L. Ed. 1044; Phoenix Assurance Co. v. Allison (Tex. Civ. App.) 
27 S. W. 894; Boston Co-Op. Bank v. Ins. Co., 201 Mass. 350, 87 N. E. 594, 23 
L. R. A. (N. S.) 1147; 41 C. J. subject, Mortgages, § 1114. Whether the price bid 
at the trustee’s sale equaled the amount due the bank does not appear. But that is 
immaterial. The sale under the trust deed rendered the deed “functus officio.” 
Johns v. Anchors, 153 Ala. 498, 45 So. 218. 

We have not overlooked the doctrine that in order to prevent injustice, equity 
(or possibly a law court with equitable notions) may preserve the lien after payment 
of the debt secured. Sullivan v. Saunders, 66 W. Va. 350, 352, 353, 66 S. E. 497, 
42 L. R. A. (N. S.) 1010, 19 Ann. Cas. 480. In the present case, however, equities 
favor the insurance company as well as the bank. The company was entitled to 
prompt notice and proof of the loss, so that immediate investigation could have 
been made. It might not have been obligatory on the bank under the mortgage 
clause, as a bare mortgage, to have performed those duties. Cooley’s Briefs on 
Ins. (2d. Ed.) pp. 5746, 5747. But as the sole owner of the property and the only 
one interested in the insurance, it was incumbent on the bank to have done so. Its 
failure in that respect placed the insurer at a disadvantage and prevents considera- 
tion of the equitable doctrine. This case is subject to the ordinary rule of the com- 
mon law. “The strict rule of law is that, when the ownership of the mortgage debt 
and title to the land become vested in the same person, the mortgage is thereby 
merged and extinguished.” Turk v. Skiles, 45 W. Va. 82, 88, 30 S. E. 234, 237. 
Accord: Jackson v. Tift, 15 Ga. 557; Macomber v. Ins. Co., 8 Cush! (Mass.) 133; 
Pomeroy’s Eq. Juris. (4th Ed.) § 787; Kerns v. Carr, 82 W. Va. 78, 95 S. E. 606, 
L.. R. A. 1916E, 568. 

The holding of the circuit court is reversed. 





HASTALIS v. FIREMEN’S INS. CO. OF NEWARK, N. J. No. 8216. 
Supreme Court of Appeals of West Virginia. March 17, 1936. 
Rehearing Denied May 4, 1936. 
185 Southeastern Reporter 419. 
1. INSURANCE. 
Under fire policy providing for cancellation upon five days’ notice with or with- 
out tender of unearned premium, but for refund of premium on demand, if not 
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tendered, insurer held to have effected cancellation of policy by its notice, notwith- 
standing failure to return unearned premium where none had been demanded. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

2. INSURANCE. 

In absence of evidence that insurance agent in accepting premiums on fire policy 
led insured to believe that it was undertaking to revive policy which had been can- 
celed and that agent had authority to so revive policy, agent’s acceptance of such 
premiums after cancellation held not to have revived policy. 

(For other cases, see Insurance, Dec. Dig. § 236.) 


Syllabus by the Court. 

Authority of a special agent to revive a canceled policy already rejected by the 
company cannot be presumed. : 

Error to Circuit Court, Harrison County. 

Action by Apostolis Hastalis against the Firemen’s Insurance Company of New- 
ark, N. J. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Robert R. Wilson, of Clarksburg, for plaintiff in error. 

Steptoe & Johnson, James M. Guiher, Haymond Maxwell, Jr., and William F. 
Wunschel, all of Clarksburg, for defendant in error. 

Woops, Judge. 

This is a statutory action in assumpsit to recover for the total loss of certain 
property during the policy term. The primary issue raised by the pleadings is: 
Was the policy in force at the time of the fire? The jury answered in the affirm- 
ative. Plaintiff prosecutes error to the action of the trial court in setting aside the 
verdict. 


The plaintiff, on January 12, 1932, took out a policy in defendant company in» 


amount of $2,000, and a policy for $1,000 on adjoining property in another com- 
pany, through Stuart-Lowe Company, a local insurance agency. The premium for 
both policies totalled $51.10. A payment of $10 was made upon receipt of the 
policies, and a like payment on April 1, 1932. On May 20, 1932, separate notices of 
cancellation of both policies were sent out over the name of Stuart-Lowe Company; 
the notice of the defendant company’s policy being sent at the direction of the 
latter’s state agent. Hastalis took the policies and the notices to the local agency, 
and, according to his testimony, inquired concerning the meaning of the notices. 
The testimony of the insured, the bookkeeper, and Mr. Stuart regarding what was 
done and said with respect to plaintiff's insurance is at best very contradictory. 
Plaintiff contended that Mr. Stuart directed him to disregard the notices, assuring 
him that everything would be all right. There was some question as to when the 
third payment of $10 was paid. It appears, however, that the last $21.10 was paid 
on June 17, 1932, and that the plaintiff, at that time, was presented with two binders, 
in the sums of $2,000 and $1,000, respectively, in other companies, with the explana- 
tion that they were as good as policies. On June 27, 1932, the plaintiff received a 
confirmation notice of cancellation, under date of June 24, 1932, from the home 
office of defendant company. After the fire, which occurred on July 21, 1932, the 
two binders, together with a policy in another company, were presented to an 
adjuster, who informed plaintiff that the coverage represented by the binders had 
expired and that the same were of no value. Hastalis thereupon made a fruitless 
démand upon Stuart for his original policies. Some months later demand was made 
upon defendant, on the theory that the plaintiff had been misled through representa- 
tions of Stuart-Lowe Company into believing that he was covered by his original 
policies; and, upon the defendant’s denial of liability, the present action was insti- 
tuted. The unearned premium has not been returned, nor had the same been 
demanded. The record before us was made on the third trial; juries having failed 
to agree on two previous occasions. 

[1, 2] Cancellation, according to the terms of the policy, may be had at any time 
by the company “by giving to the insured a five days’ written notice of cancellation 
with or without tender of the excess of paid premium, above the pro rata premium 
for the expired time, which excess, if not tendered, shall be refunded on demand.” 
It is further provided therein that the notice of cancellation “shall state that said 
excess premium (if not tendered) will be refunded on demand.” 
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In view of the fact that a return of the unearned portion of the premium is not 
made a condition precedent by statute, it appears that the insurer effected a cancel- 
lation under the terms of the policy. Such being the case, the mere fact that 
Stuart-Lowe Company later received and accepted further payments from the plaintiff 
for fire insurance on the same property described in the Firemen’s policy could not 
of itself amount to a revival or reinstatement of the policy declared on. It is weil 
recognized that an agent, in the absence of special authority, may not revive a 
policy which the company has canceled. 26 C. J. 144, § 170, citing Colonial Assur. 
Co. v. National Fire Ins. Co., 110 Ill. App. 471; Hartford Fire Ins. Co. v. Reynolds, 
36 Mich. 502. As stated in the last-cited case: “To revive a canceled policy already 
rejected by the company, would require evidence of authority in the agent to 
rescind or recall the action of his principal, which could not be presumed, and would 
also require clear proof of an understanding that that specific act was intended to 
be done.” In view of the foregoing, it became incumbent upon plaintiff, in order 
to effect a revival or reinstatement, to show by clear and convincing evidence that 
Stuart-Lowe Company, in accepting the remainder due on premiums from the plain- 
tiff, affirmatively represented to or led the latter to believe that it was then under- 
taking and agreeing to put the original policy of the defendant company back into 
effect, and that Stuart-Lowe Company then and there had authority so to do. The 
record is silent as to any such authority having been invested in Stuart-Lowe Com- 
pany. The trial court was therefore warranted in setting aside the verdict and 


awarding the defendant a new trial. The judgment is therefore affirmed. 
Affirmed. 
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MARINE 


MIAMI JOCKEY CLUB v. UNION ASSUR. SOC., Limited. No. 8005. 
Circuit Court of Appeals, Fifth Circuit. March 21, 1936. 
82 Federal Reporter (2d) 588. 
1. INSURANCE. 


Shipper of money by armored truck could enforce in its own name carrier's 
liability policy if carrier had become liable to shipper, where insurance was made 
for account of “whom it may concern,” though loss was made payable to insured 
or order (Comp. Gen. Laws Fla. 1927, § 4201). 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

2. INSURANCE. 

Suit by shipper of money by armored truck on policy insuring carrier against 
liability for loss or damage to property shipped held dismissible, where declara- 
tion failed to allege that money had been lost or damaged. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Halsted L. Ritter, Judge. 

Suit by the Miami Jockey Club, a corporation, against the Union Assurance 
Society, Limited. From a judgment dismissing the suit (12 F. Supp. 657), plaintiff 
appeals. 

Affirmed. 

James A. Dixon, of Miami, Fla., for appellant. 

Herbert S. Sawyer, of Miami, Fla., for appellee. 

Before Sibley, Hutcheson, and Walker, Circuit Judges. 

Siscey, Circuit Judge. 

Miami Jockey Club, a corporation, sued Union Assurance Society, Limited, 
on a policy of insurance taken out by Rolfe Armored Truck Service, Inc. Pleas 
were filed, and, on demurrer to them, the demurrer was visited on the declaration, 
and the court, holding that it failed to state a cause of action, dismissed the suit. 
This appeal resulted. 

In the opinion filed, the District Judge holds that the policy was not one insur- 
ing property, but insuring the Rolfe Armored Truck Service, Inc., against its 
legal liability as carrier for loss or damage to property carried by it, and that 
Miami Jockey Club could not recover on it as the owner of property carried, 
although the policy reads, “For account of whom it may concern.” The declaration 
alleges in brief that Miami Jockey Club was having money transported for it by 
Rolfe Armored Truck Service, Inc., and that the policy was taken out to protect 
the plaintiff and others; that a bag of money containing $6,753.80 was delivered 
into the care of the carrier for carriage to a bank in Miami, but was not delivered 
to the bank nor returned to the plaintiff, and though sufficient time had elapsed 
for performance, the carrier has not made good to plaintiff its loss and damage 
of $6,753.80, but refuses to do so. A photostat of the policy is made part of the 
declaration, and shows that it consists of a printed skeleton with a typewritten 
form attached, which form makes the body of the contract. The printed blank as 
filled in with typewriter, the typewriting being here italicized, reads: “Union 
Assurance Society, Ltd., Marine Agency 60 Beaver Street, New York, By this 
policy of insurance does insure Rolfe Armored Truck Service, Inc., Miami, Flordia, 
For Account of whom it may concern, Loss if any payable to assured or order, To 
the amount of One Million Dollars At and from Sept. 15, 1934, to Sept. 
14, 1935, both days inclusive, On as per form attached, Subject to conditions of 
form attached hereto.” 

Both the subject and the conditions of the insurance must therefore be found in 
the typewritten form. It reads, so far as material, thus: 

“1. On bullion, gold, silver and platinum, coin and paper money. 
While being transported by armored motor cars owned and operated by the assured. 
* * * 4. It is understood that the risk hereunder is to attach from the time that 
the property is delivered into the assured’s care and their responsibility commences, 
until such time as a receipt for delivery signed by the consignee has been given 
to the assured; or in the event of nondelivery until returned to the consignor. 
5. It is the intent of this policy to cover the legal liability of assured, whether 
as common or private carrier and whether assumed by contract or otherwise, for 


x * * 3 
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loss of or damage to property as described in paragraph 1 from any cause what- 
soever, including any act or omission of any employee of the’ assured. 6. In case 
of loss, such loss to be paid within fifteen days after proof of loss and in case of 
loss or misfortune it shall be lawful and necessary to and for the assured to sue, 
labor and travel in and about the defense, safeguard and recovery of the property 
without prejudice to this insurance at the expense of this Company. * * * 8. In 
case of loss this Company shall not be liable for any greater sum than the market 
value of property lost or damaged on the date of loss. 9. It is understood and 
agreed that in the event it becomes necessary in case of emergency for the assured 
to hire a taxicab, truck or other conveyance in order to complete a delivery of 
insured property, this policy shall cover the latter while being transported in such 
conveyance, it being understood that the crew of assured’s own car will be trans- 
ferred to the hired vehicle.” 

It will be seen that aside from paragraph 5 there is nowhere any statement 
of what hazard is insured against—whether fire, storm, theft, or loss. It may be, 
as plaintiff contends, that an insurance on property where no risk is stated would 
cover everything that could injure the property, but such is not this case. Par- 
agraph 5 very explicitly states that it is the intent of the policy to cover the legal 
liability of the named assured, whether as a common or private carrier, for loss 
or damage to such property as is mentioned in paragraph 1. We are not at liberty 
to suppose that the policy is intended to cover some other and additional risk. 
That paragraph 6 authorizes the assured in case of .loss or misfortune to sue, 
labor, and travel for the defense, safeguard, and recovery of the property at the 
expense of the company does not compel the conclusion that the property itself 
is insured, because it is just as much to the interest of the company that the 
property be defended or recovered when the liability of the carrier for its loss is 
insured as when the property itself is. The provision is as much appropriate to 
the one risk as to the other. Paragraph 8 as to a change of vehicle in emergency 
speaks of the “insured property,” but we think this a short form for the fuller 
expression “property liability for whose loss or damage is insured.” The object 
of paragraph 8 is not to défine the insurance but to extend it to a case of 
emergency, and a loose expression therein does not change the risk formally defined 
by the policy. : 


[1] We are of opinion that the plaintiff, a shipper, is entitled to enforce the 
policy in its own name if the carrier has become liable to it for loss or damage to 
shipper’s goods within the policy provisions. Had the insurance read to the car- 
rier alone, the contrary would be true, as we held in Michel v. American Fire & 
Casualty Company, 82 F.(2d) 583. But here, not by any inadvertence in the use 
of a printed form, but by typewritten insertion in it, the insurance is plainly made 
for the account of “whom it may concern.” It assuredly concerns those whose 
goods have been lost or damaged in the carrier’s hands. The effect of the words 
is to impose upon the insurance what for want of a better term we may call a 
trust for the benefit of the owners of such property. It is true that by like 
typewriting the loss is made “payable to assured or order,” a provision which 
would protect the insurer in paying a loss accordingly. But the trust would 
still adhere to what was paid, and a collection by the assured would render him 
accountable to others who were concerned. Though unnamed, they also are 
beneficiaries of the insurance. Home Ins. Co. v. Baltimore Warehouse Co., 93 
U. S. 527, 23 L. Ed. 868; Hooper v. Robinson, 98 U. S. 528, 25 L. Ed. 219; Hagan 
v. Scottish Union & Nat. Ins. Co., 186 U. S. 423, 22 S. Ct. 862, 46 L. Ed. 1229. In 
Florida there is no question whether the assured as nominal plaintiff should sue for 
the use of the person concerned because a statute authorizes the real party in 
interest to sue. Comp. Gen. Laws § 4201; Insurance Co. of North America v. 
Forcheimer, 86 Ala. 541, 5 So. 870. And see Sorenson v. Boston Ins. Co. (C.-C. A.) 
20 F.(2d) 640. Lowery v. Connecticut Fire Ins. Co. (C. C. A.) 70 F.(2d) 324, 
does not hold that a shipper may not enforce an insurance of a named carrier’s 
liability for account of whom it may concern, but only that the liability of some 
other person as carrier was not covered under the restrictive language there used. 

[2] While the District Judge erred in holding that the plaintiff could not sue on 
the policy, his judgment dismissing the suit was right for a reason not urged 
below, to wit, that the declaration fails to allege a liability for loss or damage to 
the property in the hands of the carrier. It sets up facts which may render the 
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carrier liable as for a breach of contract or perhaps in tort for a breach of duty, 
but there is no allegation that the property has been lost or damaged. It may be 
that the carrier, although it has not delivered the money to consignee or consignor, 
has it in its custody still; it having been neither lost nor damaged. The insurance 
is not of every liability of the carrier, but only that for loss of or damage 
to the property. This defect in the declaration, though not noticed in the court 
below, renders it insufficient to state a cause of action on the policy, and it is the 
duty of the appellate court to notice it and dispose of the case accordingly. 
Sylvester v. Lichtenstein, 61 Fla. 441, 55 So. 282. But, had the point been taken 
in the District Court, there might have been an amendment rectifying it. We 
therefore affirm the judgment, but without prejudice to a better suit. 

Judgment affirmed. 

Hutcheson, Circuit Judge (specially concurring). 

I agree with the majority that the policy insured, not against loss or damage 
to property, but against legal liability for its loss or damage. I agree with them, 
too, that plaintiff’s declaration contains no allegation that the property has been lost 
or damaged, and therefore fails “to allege a legal liability for loss or damage 
to property while in the hands of the carrier.” I therefore concur in affirming 
the judgment. I also concur in affirming it without prejudice to a better suit. 

I do not, however, concur with what is said in the opinion as to the right of 
plaintiff to enforce the policy in its own name if the carrier has become liable to 
it for loss or damage within the policy provisions. This point was not at all argued 
before us. Appellant did not make this claim. Its insistence was that the subject- 
matter covered by the policy sued on was property, and that as the owner of the 
property it had the right, under the “For whom it may concern” clause, to sue. 
The majority now say that, though not loss of property but legal liability for 


its loss was the subject-matter covered by the insurance, that clause enables plaintiff 
to sue. 


I understand the general rule to be: “In order to be covered by a policy issued 
for the account of whom it may concern, it must appear that the person claiming 
the benefit of the insurance has an insurable interest in the subject-matter covered 
by the insurance.” Lowery v. Conn. Fire Ins. Co. (C. C. A.) 70 F.(2d) 324, 3235. 

T am unwilling, where, as here, it is not necessary to do so, without having 


heard argument on the point and a more careful consideration of it than I have 
unaided been able to give, to decide that one situated as plaintiff is has an insurable 
interest in the legal liability of the carrier for loss or damage. 

I therefore concur in the result, neither concurring nor dissenting on this 
point, reserving my opinion on it until it comes before us in a way requiring 
decision. 
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MICHEL v. AMERICAN FIRE & CASUALTY CO. 
ENGLISH et al. v. SAME. No. 7970. 
Circuit Court of Appeals, Fifth Circuit. March 18, 1936. 
82 Federal Reporter (2d) 583. 
2. INSURANCE. 

Under automobile liability policy, insurer, though defending actions against 
insured, held not directly liable to injured persons to pay judgments. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 

Policy indemnifying motorist against loss within specified liability coverage and 
obligating insurer to defend damage suits held to indemnify against liability on 
injured persons’ judgments, though not paid by insured; term “loss” being com- 
monly used in insurance world to express ascertained liability of insurer. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

4. INSURANCE. 7 

Whether contract indemnifies against liability or only against loss must be 
determined from language in light of objects sought: term “loss” generally refer- 
ring to actual payment by indemnitee. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

5. INSURANCE. 

If contract indemnifies against liability, incurring of liability or rendition of 
judgment thereon authorizes enforcement of indemnity, but, if indemnity is only 
against losses paid, payment is prerequisite. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

6. INSURANCE. 

Any doubt on question whether policy indemnifies against liability or merely 
against loss should be resolved in favor of indemnification against liability. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

8. INSURANCE. 

Injured persons’ judgments against insured held not lien on insurer’s indebted- 
ness under automobile liability policy, and hence insured could collect it or make 
bona fide compromise, in absence of garnishment or other proceeding. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

Appeal from the District Court of the United States for the Northern District 
of Florida; Augustus V. Long, Judge. 

Separate actions by M. E. Alma Michel, and by Hazel Claire English and others, 
against G. C. Wesley, wherein the American Fire & Casualty Company was made 
garnishee. From judgments on directed verdicts for the garnishee, plaintiffs appeal. 

Reversed and remanded. 

E. Dixie Beggs, Jr., of Pensacola, Fla., and Joseph G. Dempsey, of New Orleans, 
La., for appellants. 

John M. Coe, of Pensacola, Fla., and Chas. A. Morehead, of Miami, Fla., for 
appellee. 

Before Foster, Sibley, and Walker, Circuit Judges. 


SPANN v. COMMERCIAL STANDARD INS. CO. OF 
DALLAS, TEX. No. 10380. 
Circuit Court of Appeals, Eighth Circuit. March 23, 1936. 
82 Federal Reporter (2d) 593. 
1. INSURANCE. 

If uncertainty as to cancellation of policy exists because of conflict of testi- 
mony, or because fair-minded men might honestly draw different conclusions from 
undisputed evidence, question of cancellation is not one of law for court to deter- 
mine on motion for directed verdict, but of fact to be settled by jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
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2. INSURANCE. 

Insurer which interposed cancellation as affirmative defense to action on auto- 
mobile public liability and property damage policy had burden of proving such can- 
cellation. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. 

Evidence whether person canceling automobile public liability and property dam- 
age policy had express authority to cancel policy for insured held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

4. INSURANCE. 

Person employed to procure automobile public liability and property damage 
policy for truck operator was agent of operator in procuring policy. 

(For other cases, see Insurance, Dec. Dig. § 96.) 

5. INSURANCE. 

Authority to procure policy does not of itself carry with it authority to effec- 
tuate cancellation of policy. . 

(For other cases, see Insurance, Dec. Dig. § 108.) 

6. INSURANCE. 

Retention of policy by agent procuring policy does not give agent authority to 
cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 108.) 

7. INSURANCE. 

Agent, to procure insurance and to keep property insured, can accept notice of 
cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

&. INSURANCE. 

Surrender to insurer of automobile public liability and property damage policy 
by agent procuring policy did not warrant belief on part of insurer that agent had 
authority to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 108.) 

9. INSURANCE. , 

That agent procuring automobile public liability and property damage policy 
sent in report of accident did not imply that agent had authority to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 108.) 

10. INSURANCE. ; 

Automobile liability insurer’s failure to cancel policy after agent procuring pol- 
icy purported to cancel policy would not estop insured from asserting validity of 
policy where insurer was negligent in not ascertaining extent of agent’s authority 
to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

11. INSURANCE. 

Insured’s alleged ratification of unauthorized cancellation of automobile public 
liability and property damage policy after rights of third party had accrued under 
policy could not destroy such third party’s rights. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

12. INSURANCE. 

Where injured person has right to sue insurer conditioned upon unsatisfied 
judgment against insured, obtaining of judgment and unsuccessful efforts to collect 
it are conditions precedent to cause of action against insurer for purpose of setting 
in motion statute of limitations. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 

13. INSURANCE. 

Rights of third party against insurer under automobile public liability and prop- 
erty damage policy arise immediately on happening of accident, and cannot be 
destroyed by attempted subsequent cancellation, release, or compromise by insured 
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and insurer, notwithstanding that third party’s right to sue insurer is conditioned on 
unsatisfied judgment against insured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from the District Court of the United States for the Eastern District of 
Arkansas; John E. Martineau, Judge. 

Action by U. R. Spann against the Commercial Standard Insurance Company 
of Dallas, Texas. From a judgment for the defendant, the plaintiff appeals. 

Reversed and remanded, with directions. 

Melbourne M. Martin, of Little Rock, Ark. (S. S. Jefferies, of Little Rock, 
Ark., on the brief), for appellant. 

Henry Donham, of Little Rock, Ark. (Martin K. Fulk and Pat Mehaffy, both 
of Little Rock, Ark., on the brief), for appellee. 

Before Stone, Sanborn, and Thomas, Circuit Judges. 


SCHOEFER v. FARMERS AUTOMOBILE INTER-INSURANCE 
EXCHANGE. Civ. No. 5417. 
District Court of Appeal, Third District, California. April 17, 1936. 
56 Pacific Reporter (2d) 977. 
1. INSURANCE. 

Automobile liability policy protecting owner from liability imposed because of 
another’s operation of automobile with owner’s consent held not to cover liability of 
person operating automobile with owner’s consent to person injured, and recovery 
could not be had against insurer by virtue of judgment rendered against operator 
alone (Civ. Code, § 1714%). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Where judgment was recovered against operator and not owner of automobile 
and operator paid or caused to be paid the judgment, recovery could not be had 
from owner’s insurer on policy protecting owner from liability imposed through 
operation of his automobile by another with his consent (Civ. Code, § 1714%). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Superior Court, Sacramento County; Peter J. Shields, Judge. 

Action by Theodore Schoefer against the Farmers Automobile Inter-Insurance 
Exchange, a corporation. Judgment for the defendant, and plaintiff appeals. 

Affirmed. 

John C. Peppin, of Oakland, for appellant. 

Thomas B. Leeper, of Sacramento, and James W. Hughes, of Oakland, for 
respondent. 

Mr. Presiding Justice PuLLEN delivered the opinion of the court. 

This appeal arose out of an accident wherein an atitomobile owned by Wayuc 
Smythe and being driven with his permission by Eugene P. Hughes struck and 
injured Ralph H. Field. 

Field commenced an action against both Smythe and Hughes, and recovered 
judgment against each defendant. Thereafter the judgment against Smythe was 
vacated upon the ground that he was a minor and no guardian ad litem had been 
appointed for him. Execution was issued against Hughes, and the judgment was 
paid by a third party, and repayment to such third party guaranteed by security 
pledged by Hughes. Fields thereupon assigned the judgment against Hughes to 
Schoefer, plaintiff and appellant herein, acting for the third party above referred to, 
who brought the present action against Farmers Auto Inter-Insurance Exchange, 
Inc., respondent herein, the insurance carrier for Smythe. 

This action was brought by appellant on the theory that the insurance carried 
by Smythe covered the liability of Hughes to Field and also contended that the 
Insurance Exchange, having taken control of the defense of Hughes in the action 
brought by Field against Smythe and Hughes is now estopped to deny that the 
policy covered and enured to the benefit of Hughes. 

[1] The liability of respondent is fixed and defined by the terms of an indemnity 
contract entered into between Smythe and respondent herein, wherein the Exchange 
insures Symthe against legal liability imposed upon him resulting solely and directly 
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from an accident by reason of the ownership, maintenance, or use of the auto- 
mobile described in the policy, for bodily injury suffered by any person. The policy 
contains a provision that the Exchange shall not be liable for loss or damage caused 
while the automobile is being operated by any person other than the insured, or a 
member of his immediate family, or paid driver, unless said person is operating said 
automobile with the consent of the insured, except that this extension shall not be 
applicable to any public garage, repair shop, sales agency, or service station. 

Appellant contends that when the automobile was being operated by one other- 
wise qualified, with the consent of the insured, the Exchange was liable. Appellant 
devotes considerable space to a discussion of the meaning of this provision of the 
policy, but we do not believe it necessary to go into that phase of the matter in view 
of the fact that until a judgment is shown to exist against Smythe, the owner of 
the car, the Exchange cannot be held liable. It is clear from the policy that it 
insures only against legal liability imposed upon the owner Smythe, and unless there 
is some legal liability against the owner there is no liability under the policy. 

The appellant here is not the insured, nor has he nor any one else a judgment 
against the insured, and no legal liability exists against Smythe the beneficiary unde: 
the policy. A study of the terms of the policy indicates that it is a contract of 
strict indemnity and the Exchange is not called upon to act until some legal obliga- 
tion has been imposed upon Smythe, the second party to the contract. It is the 
owner of the car who is insured and no legal liability nor judgment existing as to 
him, he having obtained a judgment in his favor in the trial court, we can find no 
obligation to appellant upon the part of the company. 

[2] The second point urged by appellant is that the Exchange is estopped from 
setting up the claim that the policy did not cover liability to Hughes by reason of 
the fact that it assumed complete charge of and control over the defense of Hughes 
in the action brought against Smythe and Hughes. It does appear from the record 
that the same attorneys who were engaged by the Exchange and defended Smythe 
also appeared and filed a separate answer on behalf of Hughes, and represented him 
during the trial, but nothing further appears as to who paid the attorneys for said 
defense of Hughes, nor if they were engaged by the company or by Hughes, or 
whether they were rendering their services gratuitously. 

This point might become very material were it not for the provision of sectior 
1714% of the Civil Code, now embodied in section 402 of the Vehicle Code (St. 
1935, p. 153). That section provides that the owner of a motor vehicle shall bs 
liable and responsible for the death or injury to persons or property resulting from 
negligence in the operation of such vehicle by any person using the same with the 
permission of such owner. It is further provided that in such action against the 
owner, the operator whose negligence is imputed to the owner shall be made a party 
defendant, and upon recovery of judgment recourse shall first be had against the 
property of such operator, and if the owner is compelled to pay any judgment or 
costs, such owner is subrogated to the right of the injured person and may recover 
from the operator all such judgment and costs paid by the owner. 

Inasmuch, therefore, as Hughes, the operator, has paid or caused to be paid, the 
judgment of Field, he cannot recover against Smythe nor against respondent herein, 
the indemnitor of Smythe. 

The judgment is affirmed. 

T concur: Thompson, J. 


WINCHESTER et ux. v. GENERAL CAB CO. et al. (two cases). 
Civ. 10384, 10348. 
District Court of Appeal, Second District, Division 1, California. April 29, 1936. 
57 Pacific Reporter (2d) 206. 
3. INSURANCE. 

Findings that liability policy was issued to receiver of cab company to enable 
receiver to operate cabs, that license to operate cab company was predicated upon 
such policy, and that judgment for damages was had against cab company, which 
was in fact the insured, he/d to sustain judgment against insurer, as against 
contention that findings did not show that insurer insured the cab company itself. 

(For other cases, see Insurance, Dec. Dig. § 670.) 
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Appeal from Superior Court, Los Angeles County; Henry O. Wackerbarth, 
Judge. 

Two actions by Rufuss T. Winchester and Dona Winchester, husband and wife, 
against the General Cab Company, doing business under the fictitious firm name and 
style of Red Top Cab Company, and others. From an ancillary order made in pro- 
ceedings initiated by defendant Mercer Casualty Company to vacate a judgment 
and enter a new and different judgment, the plaintiffs appeal and defendant moves 
to dismiss appeal; and from an order in the second case denying the motion of 
defendant Mercer Casualty Company to vacate the judgment and enter a different 
judgment, defendant Mercer Casualty Company appeals. 

Motion to dismiss the appeal in the first case granted, and order denying 
motion to vacate judgment and enter different judgment in second case affirmed. 

Lasher B. Gallagher, of Los Angeles, for plaintiffs. 

Elbert E. Hensley, of Los Angeles, for defendant. 


READE v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Supreme Court of Errors of Connecticut. April 14, 1936. 
184 Atlantic Reporter 646. 
1. INSURANCE. 


Provision of statute that certified copy of insurance commissioner’s appointment 
by foreign insurance company as attorney to reecive process in state shall be 
sufficient evidence of his authority is not exclusive as to method of proving such 
authority (Gen. St. 1930, § 4123). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

2. INSURANCE. 

Insurance commissioner’s reception of service of process on foreign insurer and 
collection of fee provided by statute when service is made on him as agent for 
foreign insurer, considered with presumption of correct performance of his duties 
and fact that the foreign insurer was doing business in state afforded inference 
that commissioner was authorized to accept service (Gen. St. 1930, §§ 4123, 4124). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

3. INSURANCE. 

In absence of statement in deputy sheriff's return or other evidence that insur- 
ance commissioner was absent at time service of process was made on chief clerk 
in such commissioner’s office in execution proceeding against foreign insurer, 
service of execution on such clerk held insufficient under statute (Gen. St. 1930, 
§§ 3489, 4123—4125, 5469). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

Appeal from Court of Common Pleas, New Haven County; Edward J. Finn, 
Judge. ' ; 

Action of scire facias by Edwin G. Reade against the Indemnity Insurance 
Company of North America. Judgment for plaintiff, and defendant appeals. 

Error and new trial ordered. 

Argued before Maltbie, C. J., and Banks, Avery, Hinman, and Brown, JJ. 

William P. Wertheimer, of Waterbury, for appellant. 

Sidney Cassel, of Waterbury, for appellee. 


STROLE v. COMBS (HOME INDEMNITY CO. OF NEW YORK, 
Garnishee). No. 32714. 
Supreme Court of Kansas. April 11, 1936. 
56 Pacific Reporter (2d) 111. 
1. INSURANCE. 

Evidence held not to preclude recovery against liability insurer on ground that 
automobile covered by policy, which insured’s son was driving at time of accident, 
was owned by son and not by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

Recovery against automobile liability insurer he/d not precluded on ground of 
noncompliance with policy provision requiring that insurer should be notified of 
accident and should receive summons and other process, where attorney represent- 
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ing defendant in damage case notified insurer’s agent of suit and had several 
conferences with him before trial. 
(For other cases, see Insurance, Dec. Dig. § 540.) 
3. INSURANCE. 
In garnishment proceedings against liability insurer under combined automobile 
policy, involving question whether automobile was owned by insured or insured’s 
son, evidence of man who repaired automobile before accident that he was paid by 
liability insurer’s agent, who was also agent for other insurer named, in policy, 
held admissible. 


(For other cases, see Insurance, Dec. Dig. § 653,) 


Syllabus by the Court. 

In a garnishment proceedings where the plaintiff took issue on the answer of 
the garnishee, the record, is examined, and it is held, that no error appears therein. 
Appeal from District Court, Crawford County; Leland M. Resler, Judge. 

Action by Harry David Strole, by Cora Lietzke, his mother and next friend, 
against Verne Combs, wherein summons in garnishment was issued against the 
Home Indemnity Company of New York. From an adverse judgment, garnishee 
appeals. 

Affirmed. 

O. C. Mosman, Clay C. Rogers, Paul A. Buzard, and C. J. Bell, all of Kansas 
City, Mo., for appellant. 

Payne H. Ratner, of Parsons, and Harold Medill, of Independence, for 
appellee. 


JOHNSON v. CONTINENTAL CASUALTY CO. 
HILBORN v. SAME. No. 5115. 
Court of Appeal of Louisiana. Second Circuit. April 3, 1936. 
167 Southern Reporter 114. 
2. INSURANCE. 

Automobile owned by employee of Emergency Relief Association for use of 
which employee was paid mileage expenses in addition to regular salary held not 
“hired or leased” by association within exception to association’s nonownership 
automobile liability policy, notwithstanding that at time of accident automobile 
was heing driven by employee’s brother who was temporarily substituting for 
employee with consent of association. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Twenty-Sixth Judicial District Court, Parish of Bossier; J. F. 
McInnis, Judge. 

On rehearing. 

Former opinion reinstated. 

For former opinion, see 164 So. 655. 

C. F. Currier and Malcolm W. Feist, both of Shreveport, for appellants. 

R. H. Lee, of Benton, and Malcolm E. Lafargue, of Shreveport, for appellee. 

Drew, Judge. 

In our former opinion we dismissed the contention of defendant that the auto- 
mobile which was in the accident was hired or leased by the defendant and there- 
fore not covered by the insurance policy, without fully discussing this question. 
We did so because we considered the contention wholly without merit. Defendant 
applied for a rehearing on this point alone, and, due to the fact that we had not, 
in our former opinion, fully discussed it, we granted a rehearing. 

To the policy is attached a rider which is headed, “Non-ownership Automobile 
Liability,” in which it provides that the insurer shall be liable for bodily injuries 
and property damages arising out of accidents resulting from the use of any 
automoble and/or motorcycle of a private passenger type in the business of assured, 
except any automobile and/or motorcycle which at the time of the accident is (1) 
owned in whole or part by the assured; (2) hired or leased by the assured; or (3) 
registered in tthe name of the assured. A proper interpretation of the second 
exception will dispose of this case. 

[1, 2] A Mr. Wilson was employed by the Bossier parish unit of the ERA to 
inspect some 20 projects in Bossier parish. He was paid a salary of $1.50 per day, 
and required to furnish his own transportation, for which the ERA agreed to allow 
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him 4 cents per mile for each mile the car was used in his work. All men employed 
on jobs which called for the use of a car were required to furnish their own 
transportation for the reason that the ERA unit of Bossier parish did not own any 
cars and it had none leased for its use. It had no control whatsoever over the 
Wilson car. The officers and other employees could not use his car without his 
consent. When a thing is leased, the lessee has complete control of the thing 
to use as he sees fit. A leased thing, for the term of the lease, is equivalent to a 
sale with certain restrictions. There is no such element of a lease shown here. 

The case before us is similar to that of the average traveling salesman. It is 
common knowledge that most salesmen are paid a salary by the month, furnish their 
own cars, and are allowed a certain amount per mile for the use of the car for the 
purpose of taking care of the expenses, upkeep, and deterioration of it. Certainly, 
no one would contend that the wholesaler had hired or leased the salesman’s car. 

Mr. Wilson was hired and required to furnish his own car, and was allowed 4 
cents per mile for its use. The 4 cents per mile could be for no purpose other 
than for the taking care of the upkeep, expenses, and deterioration of his car. 
Under no strained construction could it be held to be hiring or leasing of the car. 
There were no terms fixed under which the car could be used. Whenever Wilson 
was discharged, the use of the car went with him. The ERA could not keep the 
car and put another driver in it. 

At the time of the accident, Mr. Wilson was not driving the car. He wished 
to have a 2-day leave of absence, and by agreement with those in charge of the 
Bossier parish unit of the ERA, he secured permission for his brother to take his 
place, without pay, for two days. The 4 cents per mile was paid for the car dur- 
ing the two days. This is urged by defendant as showing the car was leased. It 
has no bearing whatever on the question. Mr. Wilson’s brother was driving the 
car not by consent of the ERA, but at the request of Mr. Wilson. 

Furthermore, an insurance policy when written is intended to insure something. 
That is why it is issued and why the premiums are paid. To hold that the Wilson 
car was not covered by the contract of insurance would be to hold that the 
policy did not cover anything, and the ERA was paying premiums to the insur- 
ance company receiving nothing in return. Such a situation would be more 
than absurd. The only cars used in the ERA work were cars owned by the 
employees and used as was the Wilson car. And it is clear to our minds that this 
policy of insurance was issued to cover them and nothing else. There was nothing 
else to be insured, and no doubt this was well known to the agent of the insurer 
when the policy was issued. The public and the courts will soon become fed up 
on insurance companies issuing ambiguous policies holding out to the public that 
the policy covers certain things and, as soon as liability arises thereunder, coming 
into court and contending that the policy does not cover anything. 

We are convinced that the Wilson car is covered by the policy of insurance in 
effect at the time of the accident, and we therefore reinstate our former opinion and 
make it the judgment of the court. 


ROGERS v. DETROIT AUTOMOBILE INTER-INSURANCE 
EXCHANGE. No. 128. 
Supreme Court of Michigan. April 6, 1936. 
266 Northwestern Reporter 386. 
1. INSURANCE. 

Judgment against wife of insured under automobile liability policy, in action 
wherein only issues were liability of wife for injuries to third person received in 
automobile accident, held not res judicata of issue of insurer’s liability in subsequent 
action wherein insurer set up nonliability under clause of policy that policy should 
be void if liability of insured arose while automobile was operated by person under 
age of 16 years. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. INSURANCE. 

In action on automobile liability policy wherein insurer asserted nonliability 
under provision of policy that it should be void if liability of insured were incurred 
while automobile was driven by person under 16 years of age, refusal to permit plain- 
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tiff to introduce charge of court in prior cases establishing liability of wife of 
insured for injuries caused by operation of automobile held not error. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


Appeal from Circuit Court, Wayne County; Joseph A. Moniyhan, Judge. 

Action by Percy L. Rogers, administrator of the estate of Mary Ann Wysocki, 
deceased, against the Detroit Automobile Inter-Insurance Exchange. Judgment for 
defendant, and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Milton L. Warren, of Traverse City, for appellant. 

Howard D. Brown, of Detroit (Robert G. Jamieson, of Detroit, of counsel), for 
appellee. 

Toy, Justice. 

This action was brought to recover the amount of two judgments previously 
rendered against Mary Wysocki, plaintiff’s decedent, arising out of an automobile 
accident, and is based upon an automobile public liability and property damage insur- 
ance policy issued by defendant to Alex Wysocki, the husband of plaintiff’s decedent. 
Trial was had in the circuit court without a jury, and at its conclusion the court 
found for defendant and entered a judgment of no cause of action. Motion for new 
trial was made and denied. Plaintiff appeals. 

Upon the trial of this cause in the circuit, plaintiff introduced in evidence the 
files and records in the cases of Helen Leleniewski, by her next friend v. Alexander 
and Mary Wysocki, and Vincent Leleniewski v. Alexander and Mary Wysocki, being 
cases numbered 166489 and 166502, respectively, in the Wayne circuit court, which 
contained the declarations of the respective plaintiffs, the answers of the defendants 
therein, and certified copies of the judgment against Alex Wysocki and the admin- 
istrator of the estate of Mary Wysocki. These judgments were certified to the 
probate court for Wayne county in the matter of the estate of Mary Wysocki, 
deceased, as a claim against her estate. 


Plaintiff based his cause of action in the instant case upon the court records and 
judgments cited above and the provisions of the aforementioned insurance policy, 
and especially that portion of the policy which reads as follows: 

“(22) The insurance provided by this policy is so extended as to be available 
in the same manner and under the same conditions as it is available to the named 
Assured, to any person or persons while riding in or legally operating any of the 
automobiles described in the declarations, and to any person, firm or corporation 
legally responsible for the operation thereof, provided such use or operation is 
with the permission of an adult member of the named Assured’s household, other 
than a chauffeur or domestic servant. 


“The unqualified term ‘Assured’ wherever used in this policy shall include, in 
each instance, any other person, firm or corporation entitled to insurance under the 
provisions and conditions of this paragraph, but the qualified term ‘named Assured’ 
shall apply only to the Assured named and described as such in the Declarations.” 

In its defense to the action, defendant contended that it was not liable, because 
of the express condition in the policy, which reads (in part) : “Agreement 5 Special 
Conditions—A—This policy shall be null and void: * * * (3) if any bodily 
injuries or death are suffered by any person, or persons, or there is damage ‘c, 
destruction of, or loss of use of property as the result of an accident, * * * if 
such accident or damage or destruction occurs: * * * (d) While the automobile 
is being operated by any person under the age limit fixed by law, or under the age of 
sixteen (16) years in any event * * *,” In accordance with that defense defend- 
ant introduced, over the objection of plaintiff, evidence tending to prove that at the 
time of the accident the insured automobile was being driven by the minor son of 
Alexander and Mary Wysocki, who was at that time 13 years of age. 


Plaintiff contends that defendant was estopped to introduce such proof by 
reason of the former adjudication in the suits against plaintiff's decedent. He cites 
in support of his contention the case of Township of Hart v. Noret, 203 Mich. 376, 
168 N. W. 1023, 1024. We think that case is against his contention, and will endeavor 
to point out our reasons for so holding. 

The undisputed testimony shows that at the time of the aforementioned acci- 
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dent, the minor son of the Wysocki’s was driving the insured automobile; that the 
day after the accident, Alexander Wysocki, his wife, Mary, and the minor son, called 
at the office of defendant, and there made statements to representatives of the 
defendant to the effect that the 13 year old son was driving the insured’s automobile 
at the time of the accident; that the insured, on the same date, made written proof 
of loss thereof, in which he stated that the driver of the insured car at the time oi 
the accident was “Alex Wysocki, Jr., age: 13”; that on the same day, while attempt- 
ing to get assistance from the Detroit Automobile Club in relation.to a hearing 
before the Accident Investigation Bureau of the Detroit Police Department, the 
insured made a written statement to them in which he averred: “I, A. Wysocki, 
understand that my insurance policy with the Detroit Automobile Inter-Insurance 
Exchange does not protect me against claims for damages as a result of the accidert 
of June 16th, in which my car was involved with my son driving.” ' 

On June 18, 1931, two days after the accident, the defendant sent a letter, by 
registered mail, to the insured denying, disavowing, and disclaiming any and all 
liability under the insurance policy for the accident complained of: “(1) Becaus= 
said Studebaker Victoria was being operated by an unlicensed driver who is under 
the age fixed by law. (2) Because there has been a direct violation of paragraph 3, 
clause D, of Agreement 5, special conditions of the policy.” 

[1, 2] When the actions were brought against Alex Wysocki and plaintiff’s 
decedent, the defendant had notice thereof but refused to defend the suits. In tie 
declarations filed by the respective plaintiffs Leleniewski, it was alleged that the 
automobile at the time of the accident was being driven by Mary Wysocki “through 
her agent and servant” and that she (Mary Wysocki) was negligent “through her 
agent and servant.” Answering these allegations, Mary Wysocki denied that she 
was negligent, but, in effect, admitted that the automobile was driven by “her agent 
and servant.” 

The only issues in the causes against plaintiff’s decedent were the following: 

(a) The liability of Mary Wysocki, by reason of the negligence of her “ager:t 
and servant.” 

(b) The injuries to Helen Leleniewski. 

(c) The contributory negligence of Helen Leleniewski. 

(d) The amount of damages. 

The question of the liability of the defendant, in the instant case, was not in 
issue in the foregoing actions against plaintiff’s decedent. Defendant’s liability in 
this action, if any there is, must be because of the contract or policy of insurance. 
Under its terms, if the automobile was driven at the time of the accident by a person 
under the age of 16 years, the policy became null and void. If the policy was null 
and void, defendant had no liability to the plaintiff. It seems to us, therefore, that 
the issues determined by the judgments against Mary Wysocki are in no sense iden- 
tical with the issue in the case at bar. Therefore, those judgments against her are 
not res adjudicata as to the particular issue here, namely, the liability of defendant 
under the terms of the contract of insurance. 

“The first essential of the rule of res judicata is the identity of the matter in 
issue. The ‘matter in issue’ is defined to be ‘that matter upon which the plaintiff 
proceeds by his action, and which the defendant controverts by his pleadings.’ ” 
LeRoy v. Collins, 165 Mich. 380, 130 N. W. 635, 636. 

“The general rule is that judgments are res judicata only as to matters in issue 
or that could have been put into issue in the law action.” Thompson v. Doore, 269 
Mich. 466, 257 N. W. 864, 865. 

“The doctrine of res adjudicata does not apply to a decision which was not 
rendered on the merits of the questions involved.” Leib v. Bostwick, 256 Mich. 
277, 239 N. W. 405, 406. 

“A judgment is not res adjudicata, unless the identical matter in issue in the 
subsequent proceeding was determined by the former adjudication.” Creek v. Laski, 
248 Mich. 425, 227 N. W. 817, 819, 65 A. L. R. 1113. 

“That a judgment, to constitute a bar to a claim in a subsequent action, must 
be rendered upon the merits, upon the same matter in issue, and between the same 
parties or their privies, is unquestionable.” Tucker v. Rohrback, 13 Mich. 73, quoted 
with approval in McDannel v. Black, 270 Mich. 305, 259 N. W. 40, 42. 

Many other cases might be cited to like effect. 
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In the case of Township of Hart v. Noret, supra, we find a question somewhat 
analogous to the instant one. There a judgment had been rendered in favor of one 
McRae against the township because of certain defects on a bridge, which defects 
had caused injury to McRae. After the judgment against it, the township sued 
defendant to enforce indemnity. This court held that the judgment obtained by 
McRae was conclusive in the suit against the indemnitor on the following proposi- 
tions: 

“(a) As to the existence of the defects which caused the damage: 

“(b) The injury to McRea; 

“(c) That McRea was free from contributory negligence ; 

“(d) The amount of damages awarded McRea.” 

Then this court said: “The only question, therefore, open upon this inquiry 
was the question of the liability of defendant.” (Citing cases.) 

We think that the statement contained in 15 R. C. L. 1017 is here applicable: 
“The judgment in the prior suit is not, however, conclusive evidence of all matters 
necessary to be proved by the plaintiff in his suit against the indemnitor. Thus the 
question whether the relation exists which gives a remedy over is, of course, open 
to inquiry.” 

The defendant had a right to have the issue of its liability litigated and the 
court was correct in admitting testimony bearing on that issue. 

[3] Plaintiff contends that the court erred in not permitting him to introduce 
in the instant case the charge of the court in the prior cases for the purpose of 
showing what issues were determined in those cases. That charge is included in 
the record. We have examined it, and do not see where its admission would be 
material to the issue here involved. 

[4] Plaintiff complains of the admission of the testimony of witnesses Powell, 
Tanner, and Sauer. These witnesses testified to certain conversations with Mary 
Wysocki, plaintiff’s decedent, relative to the accident. Plaintiff objected to this 
testimony on the ground that it was barred by virtue of that portion of Comp. 
Laws 1929, § 14219, which reads as follows: “No person who shall have acted as an 
agent in the making or continuing of a contract with any person who may have died, 
shall be a competent witness in any suit involving such contract, as to matters 
occurring prior to the death of such decedent, on behalf of the principal to sucn 
contract against the legal representatives or heirs of such decedent, unless he shall 
be called by such heirs or legal representatives.” 

The witnesses Powell and Tanner were claim adjusters in the employ of defend- 
ant, and the witness Sauer was employed in its legal department. There was no 
showing that any of them acted as agents in the making or continuing of the con- 
tract of insurance. Further, it appears that the contract was not made with the 
deceased, but with her husband. We cannot see where this testimony was prohibited 
by the cited statute. 

The other assignments of error do not merit discussion. 

The judgment is affirmed, with costs. 

North, C. J., and Fead, Wiest, Butzel, Bushnell, Sharpe, and Potter, JJ., concur. 





BOSSE v. WOLVERINE INS. CO. 


Supreme Court of New Hampshire. Hillsborough. April 7, 1936. 
184 Atlantic Reporter 359. 
2. INSURANCE. ; 
Where automobile liability policy was issued in conformity with statute entitling 
injured party obtaining judgment against insured to have insurance money applied 
to satisfaction of judgment, insured’s judgment creditor had right under policy as 
against insurer to extent that liability for accident was covered by policy (Laws 
1927, c. 54, § 6). 
(For other cases, see Insurance, Dec. Dig. § 591%.) 
3. INSURANCE. , 
Where automobile liability policy was issued to cover insured in conformity 
with statute entitling injured party obtaining judgment against insured to have 
insurance money applied to satisfaction of judgment, statute although not expressly 
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embodied in policy fixed rights of party claiming under policy (Laws 1927, c. 54, 
§ 6). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 
5. INSURANCE. 

Equity held appropriate forum for determination of right of injured party 
recovering judgment against insured to enforce automobile liability policy (Laws 
1927, c. 54, § 6). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

Exceptions from Superior Court, Hillsborough County; Scammon, Judge. 

Bill in equity by Bertha Bosse against the Wolverine Insurance Company. 
Findings of fact and rulings of law were made in favor of plaintiff. On defendant’s 
exceptions. 

Exceptions sustained in part. 

Bill in equity to determine the liability of the defendant upon a policy issued 
by it to indemnify Louis Bosse from claims arising out of his operation of a 
motor vehicle. The bill seeks further to hold the defendant for the payment of a 
judgment obtained by the plaintiff for injuries suffered by her in consequence of 
Louis Bosse’s negligent operation of the said vehicle. The bill alleges and the 
answer admits that the judgment has not been paid, and that Louis Bosse has 
no means of satisfying an execution. 

The defendant filed a motion alleging that the plaintiff is not entitled to 
equitable relief, because she has a complete and adequate remedy at law, and 
moved that the bill be dismissed. It further filed an answer to the merits of the 
bill, “not waiving its aforesaid right to have said bill dismissed, but relying and 
insisting thereon.” 

The case was placed on the issues to court list, and upon its being called 
there was an informal discussion between the presiding justice and counsel. The 
defendant’s counsel called the court’s attention to its motion to dismiss, stated 
that it relied and insisted thereon, and requested the court to decide the issue 
raised by its motion, “as a preliminary question of law.” The presiding justice 
replied that he would first have to know “what it is all about,” and requested 
counsel for both parties to submit a statement of facts and what they would 
expect to prove. 

Such statements were filed. No evidence was given. Counsel for defendant 
stated, in substance, that if the court should overrule its motion to dismiss the bill 
in equity and a hearing was held on the merits over their exception, they desired 
to offer testimony. 

The court rendered a decision which not only denied the motion to dismiss, but 
also made findings of facts on the merits and ordered execution against the defend- 
ant. After the decision was rendered, the court found that the defendant’s counsel 
had misunderstood the scope of the hearing and offered the defendant an oppor- 
tunity to present evidence, which was declined. The defendant excepted generally 
to the findings of facts and rulings of law. It also filed the following specific 
exceptions : 

(1) To the denial of its motion to dismiss the bill, because the plaintiff has a 
complete and adequate remedy at law and the defendant is entitled to a jury trial. 

(2) To the findings and rulings, because the facts were found without any 
testimony being presented or hearing held upon the merits. 

(3) Because the decision treats the bill in equity as a petition for a declaratory 
judgment. And the defendant moved that, if in fact the bill is to be regarded as 
such a petition, it should be dismissed, on the ground that the case is not within 
the provisions of the statute authorizing the rendering of declaratory judgments. 

Transferred by Scammon, J., on the defendant’s bill of’ exceptions. 

Sullivan & Sullivan and Thomas E. Dolan, all of Manchester, for plaintiff. 

Thorp & Branch and F. W. Branch, all of Manchester, for defendant. 

PAGE, Justice. 

[1] The findings that the defendant’s counsel misunderstood the scope of the 
trial and that they insisted at the hearing upon their rights to the determination of 
their motion to dismiss as a preliminary question of law, together with the further 
finding that they desired, if that motion was overruled, to offer testimony at a 
hearing on the merits, establish beyond question the conclusion that during the 
proceedings they waived no rights claimed under the motion to dismiss. The refusal 
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of the defendant to produce evidence upon the merits, after it was learned that 
the court had assumed to decide the merits as well as to dismiss the bill, was 
consistent with an intent, from first to last, to insist that a court of equity had 
no jurisdiction whatever of the subject-matter. 


The defendant did not agree during the proceedings, to waive trial by jury 
(as in Trainor v. Heath, 67 N. H. 384, 29 A. 846). It did not acquiesce in some 
unusual and irregular procedure without objection or exception. Morin v. Trav- 
elers’ Ins. Co., 85 N. H. 471, 472, 160 A. 482. It did not agree to submit evidence 
otherwise than by testimony (Scammon v. Scammon, 28 N. H. 419, 432), nor did 
it elect to submit the decision of an issue of fact upon nontestimonial statements 
of counsel (State v. Corron, 73 N. H. 434, 462, 62 A. 1044, 6 Ann. Cas. 486; 
Vidal v. Errol, 86 N. H. 585, 586, 172 A. 437). The defendant cannot be found to 
have waived its right to have a determination of the questions of law raised by the 
bill of exceptions. 


{2, 3] I. It will be convenient first to inquire whether the plaintiff has a com- 
plete and adequate remedy at law. The defendant relies upon the supposed com- 
mon-law right of action available to the plaintiff under the provisions of Laws 
1927, c. 54, § 6. By that section every motor vehicle liability policy is made 
subject to the provision that, upon the recovery of final judgment against any 
judgment debtor insured against liability, “the judgment creditor shall be entitled 
to have the insurance money applied to the satisfaction of the judgment.” The 
liability of the insurer “shall become absolute whenever loss or damage covered by 
said policy occurs, and the satisfaction by the insured of a final judgment for such 
loss or damage shall not be a condition precedent to the right or duty of the com- 
pany to make payment on account of said loss or damage.” The “motor vehicle 
liability policy shall be subject to [these] provisions, which need not be contained 
therein.” 

There is a clear legislative intent that the contract of insurance shall lay upon 
the insurer the duty to pay to the judgment creditor so much of the judgment as 
may be within the coverage of the policy. This duty, and the corresponding right 
of the judgment creditor to collect from the insurer, are not intended to depend 
upon the doctrine of subrogation, but upon the contract of indemnity. 

Since the defendant itself raises the question, we may regard the policy issued 
to Bosse as one written to cover him in conformance with the provisions of Laws 
1927, c. 54. See American Mut. Liability Ins. Company v. Ocean Accident Guaran- 
tee Corporation, 87 N. H. 374, 376, 180 A. 249. Consequently, it may be assumed 
that the plaintiff has a right under the contract, as against the defendant, to the 
extent that liability for the accident in question is covered. Though the contract 
itself may not expressly embody the provisions of the statute, nevertheless the 
statute fixes the rights of those claiming under the policy. Tuck v. Hartford Fire 
Ins. Co., 56 N. H. 326, 331. Indeed, the provisions of the statute may be regarded 
as practically incorporated into the contract. Chamberlain v. New Hampshire Fire 
Ins. Co., 55 N. H. 249, 265. 

(4, 5] The Legislature has not, however, prescribed the form of action by 
which the judgment creditor may enforce his right against the insurer. Conse- 
quently, the plaintiff must resort to such procedure as has heretofore been available 
to the beneficiaries of express contracts. The plaintiff is not a named beneficiary. 
By no permissible stretch of construction can she be regarded as a party to the 
contract. It was declared many years ago that one not a party to an express 
contract cannot, though a beneficiary, recover thereon in an action at law. 
Butterfield v. Hartshorn, 7 N. H. 345, 347, 26 Am. Dec. 741. Where a third party 
is the unnamed beneficiary, of an indemnity agreement, his remedy against the 
indemnitor has always been held to lie in equity. Holt v. Penacook Sav. Bank, 62 
N. H. 551; Hunt v. New Hampshire Fire Underwriters’ Association, 68 N. H. 305, 
306, 308, 309, 38 A. 145, 38 L. R. A. 514, 73 Am. St. Rep. 602; Sanders v. Frankfort 
Marine, etc., Co., 72 N. H. 485, 501, 57 A. 655, 101 Am. St. Rep. 688; Lombard v. 
Maguire-Penniman Company, 78 N. H. 110, 97 A. 892; Toner & Co. v. Long, 79 
N. H. 458, 111 A. 311. In view of the three-party interests involved and the 
possibility that the insurer may have had a valid defense against the insured, 
equity is the appropriate forum for the determination of the right of the bene- 
ficiary to enforce the contract. 1 Williston, Contracts, §§ 358, 359. 

It must have been the intention of the Legislature, in providing no particular 
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remedy for the use of the injured third party, to leave persons in the plaintiff's 
position to the recognized equitable remedy. When, therefore, the defendant wrote 
the policy for Bosse, conformable to the statute, it may be taken to have agreed 
to submit the plaintiff’s case to the determination of a court of equity. 

The motion to dismiss was properly denied. 

Il. It seems unnecessary to consider at length the exception relating to the 
alleged error of the court in treating the bill as a petition for a declaratory judg- 
ment. It is far from clear that it was so considered. We think it was treated for 
what it is—a bill in equity to enforce an alleged liability of the defendant. The 
plaintiff was entitled to a hearing on the merits. 

[6] III. The defendant also was entitled to a hearing on the merits. It did 
not understand that the merits were to be determined in the hearing actually held. 
In view of its insistence upon a preliminary hearing upon the motion to dismiss, 
expressed clearly enough for the court to understand its position, the defendant 
cannot be found at fault for the misunderstanding that resulted in a decision of the 
bill upon its merits. The defendant has not had its day in court upon the 
merits. 

The refusal of the defendant to produce testimony after the decision was filed 
amounted to no more than insistence upon its right to consider what had happened 
as no more than the hearing it had claimed upon the preliminary question of law 
which we have now determined in favor of the plaintiff. The merits still remained 
to be considered even after the court had determined them without the defendant 
being heard thereon. An offer by the court to hear the defendant’s witnesses, after 
he had decided the issue without hearing the witnesses, was not one which, if 
accepted, would have resulted in an orderly hearing. The defendant had a right 
to an orderly hearing, and it would have waived that right if it had acceded to 
the court’s offer. The defendant is entitled to that hearing now. 

The exceptions to the rulings upon jurisdictional questions are overruled. 
Those to the findings and rulings on the merits are sustained. 

Exceptions sustained in part. 

Branch, J., did not sit; the others concurred. 


PAVIGNANO v. ATLANTIC CASUALTY INS. CO. 
Supreme Court of New Jersey. April 20, 1936. 


184 Atlantic Reporter 614. 
2. INSURANCE. 

Ordinarily, injured person has no privity of contract with insurer insuring 
automobile owner against claim for damages by injured person precluding 
recovery for such injury from insurer on ground of contractual liability. 

(For other cases, see Insurance, Dec. Dig. § 59134.) 

5. INSURANCE. 


_ Plaintiff suing to establish liability of automobile insurer on judgment which 
plaintiff had obtained against insured motorist could not invoke benefit a 
statutes relating to automobile insurance and mentioned in indorsement ~ d 
ing automobile liability policy unless insured was one of class mention a ie 
statute (Comp. St. Supp. 1930, § 135—119 et seq.). : — 

(For other cases, see Insurance, Dec. Dig. § 59114.) 
6. INSURANCE. 


Complaint which failed to allege that insured motorist was within statutory 
class where liability would attach to automobile liability insurer, and that execu- 
tion had been issued against insured and returned unsatisfied held insufficient 
to permit administrator ad prosequendum to maintain action to establish liability 
of insurer on judgment which such administrator had obtained against insured 
under Death Act (Comp. St. Supp. 1924, §§ 55—10, 99—0e; Comp. St. Supp. 1930, 
§ 135—119 et seq.). 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Action at law by Rosie Pavignano, as administratrix ad prosequendum of 
the estate of Natale Pavignano, deceased, against the Atlantic Casualty Insur- 
ance Company. On defendant’s motion to strike the complaint. _ 

Motion granted with leave to plaintiff to file amended complaint. 
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William Perlis, of Union City, for plaintiff. 

Green & Green, of Newark, for defendant. 

Brown, Supreme Court Commissioner. 

[1-7] On April 11, 1935, the plaintiff recovered a judgment against Frank 
Sorgento, Inc., as owner of an automobile and Joseph Sorgento, its operator, for 
death resulting from injuries to Natale Pavignano. The judgment was not paid 
by the owner or operator and this suit was brought against the defendant as their 
insurance carrier. The defendant moves to strike the complaint on the grounds 
that the plaintiff is without authority in law to bring this suit; that the complaint 
does not set forth a cause of action and is sham or frivolous. The defendant con- 
tends the Death Act, as amended (chapter 180, P. L. 1917, p. 531 [Comp. St. Supp. 
1924, § 55—10]), limits the duties of the plaintiff to bringing the original suit for 
damages for the death and prosecuting the same to final judgment and that he is 
without authority to bring suit against the defendant. The plaintiff contends he has 
authority under the Death Act to bring this suit and has control of all litigaion up 
to the time of payment of the judgment. While the Death Act does not permit pay- 
ment in settlement or in satisfaction of any judgment recovered under the act to be 
made to the administrator ad prosequendum, it does empower such administrator to 
bring suit for damages on account of death resulting from injuries and a suit against 
the insurance carrier of the defendant in the original suit is an action in furtherance 
of that suit. Devlin v. Herr, 98 N. J. Law, 324, 119 A. 871. Giving attention to the 
objection that the complaint does not set forth a cause of action, a reading of the 
complaint shows an allegation that at the time the injuries were sustained that 
resulted in death the defendant insured the owner of the automobile and its operator 
against claims for damages by persons sustaining personal injuries caused by or 
resulting from the ownership and use of the automobile and that attached to said 
policy was an indorsement amending the policy to conform to chapter 116 of P. L. 
1929, p. 195 (Comp. St. Supp. 1930, § 135—119 et seq.). The plaintiff urges that 
those allegations in the complaint charge a contractual as well as statutory liability. 
Usually when an insurance company insures an automobile owner against a claim for 
damages by a third party, the party injured has no privity of contract with the insur- 
ance company. One not a party to a contract has no status to sue upon it if he be a 
person with whom the contracting parties never meant to come into contractual 
relations and that a possible benefit to such party by the performance of a contract 
is not enough to give him the right to maintain an action. It must appear that the 
contract was made for his benefit. Knapp v. Heidritter Lumber Co., 99 N. J. Eq. 
381, 131 A. 909; Suydam v. Public Indemnity Co., 161 A. 499, 10 Misc. 868. A right 
of action may be created by statute as appears in chapter 153, P. L. 1924 (Comp: St 
Supp. 1924, § 99—90e). Saxon v. United States F. & G. Co., 107 N. J. Law, 266, 
153 A. 596. The plaintiff cannot effectively invoke the benefits of the statutes mer- 
tioned in the indorsement amending the policy unless the insured is one of the class 
mentioned in the statute. Brodsky v. Motorists Casualty Insurance Co., 112 N. J. 
Law, 211, 170 A. 243, affirmed 114 N. J. Law, 154, 176 A. 143. The plaintiff has 
wholly failed, in his complaint, to charge that Frank Sorgento, Inc., the insured, was 
within the statutory class where liability would attach to its insurance carrier. He 
has also failed to allege in his complaint the issuance and return of an execution 
unsatisfied in the original suit which are conditions contained in chapter 153 of P. L. 
1924. When a statute gives a remedy under particular circumstances, the party 
seeking such remedy should in his pleading allege all the facts necessary to bring 
him within the statute. Lapsley, Administratrix v. Public Service Corporation, 75 
N. J. Law, 266, 68 A. 1113. The motion to strike the complaint is granted with leave 
to the plaintiff to file an amended complaint. 


ROCHE v. UNITED STATES FIDELITY & GUARANTY CO. (two cases). 
Supreme Court, Appellate Division, Second Department. April 13, 1936. 
287 New York Supplement 38. 
1. INSURANCE. 


_ Statutes which protect from loss those in any way injured by acts of the 
insured and give them benefit of insurance policies are given liberal interpretation. 


(For other cases, see Insurance, Dec. Dig. § 4.) 





Auto. ] Roche v. United States Fidelity & Guaranty Co. +41 


2. INSURANCE. 

Injuries sustained by filling station attendant when insured motorist, intending 
to examine dial on guage of gasoline tank, approached automobile with lighted 
cigarette in mouth and lighted match in hand, resulting in explosion, were 
suffered as result of “ownership, maintenance or use” of automobile within auto- 
mobile liability policy (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Automobile liability policy insuring against loss in respect to “bodily injury” 
held not to cover expenses incurred and loss of service sustained by father as 
result of personal injuries to infant son (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Supreme Court, Nassau County. 

Actions by Thomas F. Koche and by Thomas J. Roche against the United 
States Fidelity & Guaranty Company. From judgments in favor of the defendant 
dismissing the complaints, plaintiffs appeal. 

Judgment in favor of defendant and against plaintiff Thomas F. Roche 
affirmed; and judgment in favor of defendant and against plaintiff Thomas J. 
Roche reversed on the law, and judgment directed for plaintiff. 

Argued before Lazansky, P. J., and Young, Davis, Johnston, and Adel, JJ. 

Milton Pinkus, of Hempstead, L. I, N. Y., for appellants. 

William Dike Reed, of New York City, for respondent. 

AbDEL, Justice. 

These actions are brought under the provisions of section 109 of the Insur- 
ance Law. The plaintiffs had previously recovered judgments against one Hoffman 
for damages sustained due to his negligence. The judgment in the case of 
plaintiff Thomas J. Roche, an infant, was for personal injuries suffered by him, 
while the judgment in the case of the father, the other plaintiff, was for expenses 
and loss of services. The cases were tried together by the court without a jury, 
and the judgments appealed from were entered upon a verdict in favor of the 
defendant in each case. 

The defendant was the insurer under its policy of insurance issued to 
Hoffman, the owner of the automobile, over which the negligence actions arose, 
and disclaimed liability; it did not defend the suits against Hoffman. The indem- 
nity clause in the policy provides that the defendant agrees “to pay all sums which 
the Assured shall become liable to pay as damages imposed upon him by law for 
bodily injury * * * accidentally sustained by any person or persons if caused by 
the ownership, maintenance or use of any automobile disclosed in the Declarations 
for the purposes therein stated.” 

To decide these cases we must determine whether the provisions of the policy 
were intended to cover damages for personal injuries suffered as a result of the 
happening under the facts upon which the plaintiffs rely, which are as follows: 

Plaintiff Thomas J. Roche was, on July 15, 1930, employed as an attendant 
at a gasoline filling station located at 85 Jericho Turnpike, Mineola, N. Y. Hoffman 
drove into the station at about 9 p. m. on that day, and ordered gas. Hoffman’s 
automobile had a gasoline gauge on the tank in the rear, the gauge being on the 
left side of the tank and the hose opening on the right side. Plaintiff Thomas J. 
Roche, the attendant, inserted the hose and was pumping gas into the tank; 
Hoffman left the automobile and walked around behind it a distance of about 
eight feet from the rear, and at that time, while Hoffman was standing that 
distance behind the automobile, plaintiff Thomas J. Roche asked Hofiman the 
number of gallons required, and Hoffman, intending to examine the dial on the 
gauge, approached the automobile with a lighted cigarette in his mouth and a 
lighted match in his hand to within about three feet of the tank; and when 
Hoffman reached this point the gas fumes became ignited, either from the lighted 
cigarette or lighted match, causing an explosion, which resulted in plaintiff 
Thomas J. Roche being seriously burned by the flames from the tank. 

[1] In resolving the question, we have in mind the tendency of the courts 
to give liberal interpretation to statutes which protect from loss those in any way 
injured by the acts of the insured and give them benefit of insurance policies. 
Bakker v. Astna Life Ins. Co. of Hartford, Conn., 264 N. Y. 150, 190 N. E. 327: 
Hansen v. Continental Ins. Co. of City of New York, 262 N. Y. 136, 186 N. E. 





442 The Insurance Law Journal, Vol. 87 [Sept., 1936 


420: Tulchinsky v. Public Service Mutual Casualty Insurance Corporation, 245 
App. Div. 382, 282 N. Y. S. 944; Shaw v. Citizens’ Casualty Co., 241 App. Div. 
399, 273 N. Y. S. 153; Floyd v. Consolidated Indemnity & Insurance Co., 237 App. 
Div. 190, 261 N. Y. S. 61; Engelson v. Commerce Casualty Co., 149 Misc. 886, 269 
N. Y. S. 453. 

[2] Applying the rule of liberal interpretation, we think that the injuries 
suffered by plaintiff, for which he recovered judgment against the owner of the 
automobile, were suffered as a result of the ownership, maintenance, or use 
thereof. 


The trial court in its opinion cites Steir v. London Guarantee & Accident Co., 
Ltd.., of London, England, 227 App. Div. 37, 237 N. Y. S. 40, affirmed without 
opinion, 254 N. Y. 576, 173 N. E. 873, and Hill v. New Amsterdam Casualty Co., 
211 App. Div. 747, 748, 208 N. Y. S. 235, 236, as authority for its conclusion that 
the defendant was not liable under its policy. These cases seems to us to be 
clearly distinguishable from the cases at bar. 


In the Steir Case, supra, in which it appears that the defendant insured 
against accident caused as a result of the ownership, operation, or maintenance 
of an automobile, the plaintiff was burned by reason of the insured dropping a 
lighted match into an open can of kerosense while engaged in cleaning spark plugs 
by dipping them in the kerosene, and, to save the automobile from fire, the 
insured kicked the burning can toward the plaintiff and injured him. The court 
held that the proximate cause of the accident was not the open can of kerosene 
but the throwing of the lighted match into it, and that the injury was not caused 
by the cleaning of the automobile spark plugs but by an intervening, independent 
cause, resulting, in a natural sequence of events, in the injury to the plaintiff, and 
that the match was in no sense connected with the sneenadiii or its ownership, 
operation, or maintenance. 


In the Hill Case, supra, the policy provided indemnity against “loss from the 
liability imposed by law upon the assured for damages on account of bodily 
injuries or death suffered, as the result of an accident occurring while this policy 
is in force * * * caused hy the automobiles described in the schedule hereof.” 
While the provision with respect to liability in this policy is different from the 
one in the case at bar, we believe its effect is the same. It appeared from plain- 
tiff’s testimony in the Hill Case, supra, that the injured party was set on fire by 
burning grass, at a time subsequent to the explosion caused by a lighted match in 
the hand of the owner while leaning over the dial to ascertain how much gas was 
in the tank. The court stated (211 App. Div. 747, at pages 749, 750, 208 N. Y. S. 
235, 237): “The plaintiff has thus failed to establish a cause of action, even on 
the assumption that the defendant would be liable if the injured man was set on 
fire by blazing gas from the tank of the automobile, upon the theory that while 
the lighting of the match was the proximate cause, the gas in the automobile was 
the means—which would be a construction very favorable to the plaintiff.” 


The Hill Case, supra, is not useful as an authority in point, as the court wa: 
there concerned with the construction of a policy which provided insurance against 
loss from liability imposed by law upon the insured for damages on account of 
bodily injuries or death suffered “as the result of an accident * * * caused by the 
automobiles described in the schedule hereof.” In that case the court found the 
damage was caused, not by the automobile, but by the lighted cigarette. That 
finding required a holding that the insurer was not liable under the express terms 
of the policy. 

In the present cases the pertinent terms of the policy are more comprehensive, 
and cover accidents caused by the “ownership, maintenance or use of any auto- 
mobile disclosed in the Declarations for the purposes therein stated.” 7 

Unlike the Steir Case, wherein the act of throwing a match into the can 
of kerosene was in no sense connected with the ownership, operation, or use of 
the automobile, the act of the insured in the cases at bar in walking toward the 
tank with a lighted cigarette in his mouth and a lighted match in his hand to 
examine the dial of the gauge, at a time when visibility must have been poor, was 
clearly related to or connected with the ownership, maintenance, or use of his 
automobile. 

Can it be said as a matter of law that it was not essential to the maintenance 
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or use of the automobile of the insured that the insured ascertain the amount of 
the gas in the tank? It seems not. 

It is our opinion that there was no intervening, independent, or proximate 
cause of the accident other than that incidental to the ownership, maintenance, or 
use of the automobile. The injuries were caused by the careless and negligent 
act of the insured in approaching the automobile with a lighted cigarette in his 
mouth and a lighted match in his hand. 

For these reasons, the judgment in the action of plaintiff Thomas J. Roche 
the injured party, should be reversed on the law, with costs, and judgment directed 
for the plaintiff for the amount demanded in the complaint, with costs. 

[3] However, in the action by the father of the injured party, the point 
raised by the defendant that this plaintiff has no cause of action against the 
defendant under section 109 of the Insurance Law, for the reason that the policy 
covered only “bodily injury,” seems to be well taken. 

In the case of Brustein v. New Amsterdam Casualty Co., 255 N. Y. 137, 141, 
174 N. E. 304, 305, an action was brought by the husband to recover the amount 
of a judgment for loss of services resulting from injuries to the wife. The 
policy issued against loss in respect to “bodily injuries or death.” The court held: 
“The policy in suit covers accident resulting in ‘bodily injuries or death.’ The 
language limits the coverage to such injuries only and does not include all injuries 
to person or personal injuries as the term is defined by General Construction Law 
(Cons. Laws, ch. 22), section 37-a. Obviously the husband receives no ‘bodily 
injury’ from the loss of his wife’s services; nor is his wife his property so that 
an injury to her person is an injury to his property.” 

It is urged by plaintiff Thomas F. Roche that the Brustein Case does not 
apply, because the policy in the case under consideration is broader in scope and 
more nearly approaches the language of the policy in Floyd v. Consolidated Indem- 
nity & Insurance Co., 237 App. Div. 190, 194, 261 N. Y. S. 61, 65 (Second Dept.), 
where the language was “on account of death or bodily injuries” but went further 
by reading “and including loss arising from the liability and responsibility imposed 
by law on the Assured, as owner, for death or injuries to person or property 
resulting from negligence in the operation of such motor vehicles or any of them.” 
There the court said (237 App. Div. 190, at page 194, 261 N. Y. S. 61, 65): “If 
the policy had agreed to indemnify for ‘bodily injuries’ only, the appellant would 
be correct in disclaiming liability for the husband’s loss (Brustein v. New Amster- 
dam Casualty Co., 255 N. Y. 137 [174 N. E. 304]), but the broader language here, 
which includes loss for ‘injuries to person,’ * * * renders it clear that the loss in 
question was covered by the policy. It is settled law that the words ‘injuries to 
person’ include a hushand’s loss of services of the wife.” 

The policy with which we are concerned reads “to pay as damages imposed 
upon him by law for bodily injury * * * accidentally sustained,” etc. 

__An action for the loss of a son’s services and for medical expenses must come 
within the same classification as that of a hushand’s action for loss of his wife’s 
services and for medical expenses. Therefore, under the rule laid down in the 
Brustein Case, supra, the father has no cause of action against the defendant on 
the policy in question. It necessarily follows that in the action in which Thomas F. 
Roche. the father, is plaintiff, the judgment should be affirmed, without costs of 
this anpeal to either party. 

Tudgment in favor of defendant and against plaintiff Thomas F. Roche 
unanimously affirmed, without costs. Judgment in favor of defendant and against 
nlaintif Thomas J. Roche reversed on the law, with costs, and judgment directed 
for said plaintiff for the amount demanded in the complaint, with costs. All concur. 





SUTTON v. FRANKLIN FIRE INS. CO. et al. No. 317. 
Supreme Court of North Carolina. April 8, 1936. 
184 Southeastern Reporter 821. 
1. INSURANCE. , y ‘ ; 
Question as to invalidity of automobile policy may be raised by answer. 
(For other cases, see Insurance, Dec. Dig. § 640[1].) 
3. INSURANCE. ; te eae 
Defendant insurer, which had paid judgment rendered against it in suit on auto- 
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mobile policy, held entitled to bring in as party defendant another insurance com- 
pany which had issued policy on same automobile. 


(For other cases, see Insurance, Dec. Dig. § 604.) 


Appeal from Superior Court, Craven County; Spears, Judge. 

Action by Florence M. Sutton against the Franklin Fire Insurance Company, 
wherein defendant by cross-action sought to bring in the St. Paul Fire & Marine 
Insurance Company, as a party defendant. From a judgment sustaining a 
demurrer to the cross-action, defendant Franklin Fire Insurance Company appeals. 

Reversed. 

Civil action to recover on policy of insurance covering Chrysler automobile. 

Upon denial of liability and issues joined, the plaintiff was awarded judgment 
against the Franklin Fire Insurance Company upon the policy issued by it, which 
was paid; whereupon, said defendant asked that the St. Paul Fire & Marine 
Insurance Company, which had also issued a policy on said automobile, be brought 
in as a party defendant, and that the “Franklin” have and recover of “St. Paul” 
one-half of said judgment. 

Demurrer interposed to said cross-action upon the ground that the facts 
alleged are not sufficient to constitute a cause of action. Demurrer sustained: 
exception. Appeal. 

Ward & Ward, of New Bern, for appellant. 

L. J. Eubank, of New Bern, for appellee. 

Stacy, Chief Justice. 

[1] The principal matter debated on brief, to wit, the alleged invalidity of 
defendant appellee’s policy, Johnson v. Ins. Co., 201 N. C. 362, 160 S. E. 454. is 
not presented by the record. It may be raised by answer. ; 

[2, 3] The demurrer admits facts well pleaded, Oliver v. Hood, 209 N. C 
291, 183 S. E. 657; Phifer v. Berry, 202 N. C. 388, 163 S. E. 119, and it would 
seem that upon the facts alleged, nothing else appearing, the demurrer should 
have been overruled. Ramsey v. Furniture Co., 209 N. C. 165, 183 S. E. 536 

[4] By demurring to the merits, the “St. Paul” put itself in court. Dailey 
Motor Co. v. Reaves, 184 N. C. 260, 114 S. E. 175. , 


Reversed. 
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CASUALTY 


MARYLAND CASUALTY CO. v. FIRST NAT. BANK OF ATLANTA, 
TEX. No. 7922. 
Circuit Court of Appeals, Fifth Circuit. March 19, 1936. 
Rehearing Denied April 16, 1936. 
82 Federal Reporter (2d) 465. 
1. INSURANCE. 

Where, after issuance and delivery of bank robbery policy, rider was attached 
thereto restricting coverage on money not under time-lock protection to 15 per ceur. 
of total robbery insurance without reduction or concession in cost, rider held unen- 
forceable for lack of consideration as against insurer’s contention that insurer could 
have, but did not, cancel policy on 30 days’ notice. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

2. INSURANCE. ; ee 

Mutual promises contained in acceptance by insurer and insured of rider to 
bank robbery policy restricting coverage on money not under time-lock protection 
to 15 per cent. of total robbery insurance held not to constitute consideration for 
attachment of rider, where modification was effected by innocent misrepresentation 
of insurer’s agent as to purpose of rider. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

Walker, Circuit Judge, dissenting. : : ee 

Appeal from the District Court of the United States for the Eastern District of 
Texas; Randolph Bryant, Judge. 

Action by the First National Bank of Atlanta, Texas, against the Maryland 
Casualty Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rollin W. Rodgers, of Texarkana, Tex., for appellant. 

Hugh Carney, of Atlanta, Tex., for appellee. 

Before Foster, Hutcheson, and Walker, Circuit Judges. 

HurcHeson, Circuit Judge. 

On December 9, 1933, appellant, in consideration of a premium of $128.80, issued 
its policy insuring appellee against loss by burglary and robbery in the sum of 
$10,000, from January 9, 1934 noon, to January 9, 1935 noon. On or about February 
1, 1934, after the policy had been in effect thirty days, defendant’s agent, the one 
who had procured appellee to write the policy, as an entirely new matter and not in 
any wise pursuant to any agreement made when the policy was written, presented 
appellee’s cashier with this rider* for attachment to the policy. In doing so he, in 
good faith believing he was correctly interpreting it, represented that the rider had 
no effect but to reduce to 15 per cent. the coverage on counter money, that is money 
kept out of the safe for use during banking hours, and to require the bank to keep 
two armed employees. Relying on that representation and induced by it to do 39, 
the cashier accepted the rider and attached it to the policy believing it effected a 
change in the coverage as to counter money only. On June 6, 1934, between the 


1 Exhibit A 
For Attachment to A.B.A. Standard Form Bank Burglary and Robbery Policy Endorsement Limit- 
ing Coverage on Money Not Under Protection of Time Lock. 
(Which shall only be effective on and after date hereof) 
Date, January 9, 1934 

It is hereby agreed that the Company’s liability for loss of money as insured under Paragraph 
II of the Policy of which this endorsement forms a part is limited to fifteen per centum (15%) 
of the amount of insurance applicable under said Paragraph II as specified in Section (i) of 
Condition R of said Policy, if loss thereof is occasioned by robbery as defined in the Policy, when 
such property is located within the Assured’s premises but not within a vault, safe, chest or 
similar receptacle locked by time lock at the beginning of such robbery provided that the foregoing 
limitation shall not apply to such a loss: 

(a) occurring at any time when at least two employees or guards equipped with loaded firearms 
are stationed at each unlocked entrance door to the premises: 

(b) of money woeupestedy received if placed within a vault, safe, chest or similar receptacle 
locked by combination lock not later than fifteen minutes subsequent to the receipt thereof and 
which money at the first opportunity shall be placed under the protection of a time lock or protected 
as required by subdivision (a) of this indorsement. 

Nothing herein contained shall be held to vary, alter, waive or change any of the terms, limits 
ot conditions of the Policy except as hereinabove set forth. 

Attached to and forming a part of Burglary Policy No. 62-000908 expiring January 9, 1935 
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hours of 2:30 p. m. and 2:45 p. m. while the bank was open for business and tie 
safe was not time locked, the bank was robbed of $5,025.93 in money and securities 
to the value of $2,525, a total loss of $7,550.93. Of the money, $4,229 was taken 
from the safe, and $796.93 from the counter. 

Appellant admitted its liability for the securities, but claimed that, since the 
robbery had occurred while the safe was not time locked, under the rider its liability 
was only $1,500, 15 per cent. of the total policy coverage of $10,000. Appellee 
brought this suit on the policy claiming full coverage. It pleaded, as to the rider, 
that its attachment was ineffective for want of consideration, and because its meaning 
and effect had been misrepresented to it by appellant’s agent. It pleaded that because 
of that misrepresentation as to its meaning and effect there was no meeting of the 
minds and no contract as to the rider. It further pleaded that if there was a meeting 
of the minds and a contract was formed by attaching the rider it was not the one 
stated in it, but the one which the parties agreed they were making and the rider 
should be reformed to speak that meaning. 

The evidence was without conflict. It showed that in December, 1933, appellee 
had a policy of insurance with another company, expiring January 9, 1934, which 
insured it against loss by robbery up to $10,000. That an appellant’s earnest solicita- 
tion through its local agent and upon its urging that the contract it offered was and 
would be the same as the one the bank had, appellee agreed to take appellant's 
contract, and on January 9 lapsed the contract it had formerly had. That on 
December 18, 1933, appellant sent the same local agent the rider form in question, 
with a covering letter reading as follows: 

“December 18, 1933. 
“W. F. Cameron Insurance Company, 
“Atlanta, Texas. 
“Gentlemen : 
“Re #62-000908 First National Bank. 

“We have recently forwarded the above policy to you, issued in accordance w-th 
application submitted by Mr. Warner, the insurance being effective January 9, 1934. 

“Our Company is now requiring attachment of the enclosed endorsement to all 
Bank Policies in Texas, restricting coverage on money not under time lock pro- 
tection to 15% of the total Robbery Insurance carried. 

“The endorsement is enclosed in triplicate and we shall appreciate it if you wil! 
have the original signed and attached to the policy, one extra copy signed by the 
bank and returned to us, the other copy being for your records. 

“Your prompt attention to delivering the endorsement and furnishing a copy 
for our records with signature of the bank will be greatly appreciated. 

“Yours very truly, 
“Black Rogers & Co. Ltd. 
“DD/FF Mngr. Cas. Dept.” 

That on January 3d appellant called the agent’s attention to the rider and asked 
that he place the original on the policy and return the copy to it. The agent testified 
that believing that the rider applied only to counter money, that is, money kept oti 
the counter for use during banking hours and that it limited liability for that kind 
of money only, to $1,500, he took the rider to the bank, he told the bank’s cashier that 
that was its effect. The cashier testified that relying on that statement, and oniy 
casually reading it, he allowed the original rider to be attached and signed the copy 
for return to appellant. 

The bank would not have accepted the rider or have allowed it to be attached 
if it had not understood its effect to be as appellant’s agent said. If its attention 
had been called to it and it had been advised of appellant’s claim, it would either 


issued by the Maryland Casualty Company of Baltimore, Md. to First National Bank of Atlanta, 
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Cogptersigees by 

W. F. meron Ins. Agency, 
(Signed) Authorized Agent 

First National Bank, 

by R. P. Dunkin, Cashier, 

(Assured) (Signed) 





Cas. 


have 
woul 
insur 
the | 
noth 
addit 
appe 


that 
miste 
neve 
tion 
| 
mutt 
as tc 
relie! 
anotl 
cost, 
paid 
did rn 
’ 


there 
abou 
tion 

the c 
coun! 
as af 
agree 
of th 
\ 
agre¢ 
Mort 
Mari 
Ange 
“The 
agre¢ 
and | 
any « 
| 
centl 
thing 
conta 
mind 
A ppe 
anotl 
am 


\ 
] 
ahove 


shou 
denie 


Cas.] Massachusetts Bonding & Ins. Co. v. Arizona Concrete Co. 447 


have paid appellant the additional premium $85 required to obtain full coverage, or 
would have written the insurance in another company. It was not intending to 
insure its moneys; it would not have insured them for $1,500, the small coverage 
the rider called for. In writing to its agent inclosing the rider, appellant said 
nothing about canceling the policy if the rider was not accepted, or requiring an 
additional premium for full coverage. Nothing about this was said by the agent to 
appellee. Indeed, nothing was said or done except as herein set out. 

The District Judge heard first the equitable plea of mutual mistake. He found 
that the rider had been attached and accepted under and as the result of mutual 
mistake induced by the agent’s innocent misrepresentation and that it therefore 
never became a part of the contract. He found, too, an entire absence of considera- 
tion for its execution. He gave judgment on the policy without regard to the rider. 

[1] Appellant here, complaining of this judgment, insists that there was no 
mutual mistake, because, though the appellee and its agent may have been mistaken 
as to the meaning and effect of the rider, the mutual mistake which alone gives 
relief must be that of the two principals, not that of one principal and the agent of 
another. It insists, too, that though without any reduction or concession in th¢ 
cost, or otherwise it reduced to 15 per cent. the original full coverage appellee had 
paid for, there was consideration for the rider, in that the company could have, but 
did not, cancel the policy, on thirty days’ notice. 

We do not think so. We think the District Judge was right in holding thai 
there was no consideration for attaching the rider. Nothing was said to appellee 
about canceling the policy. After the rider was executed, the privilege of cancella- 
tion still remained. Nothing whatever was offered or given to appellee to induce 
the change. There was merely a statement of the agent’s view that the rider affected 
counter money only, coupled with the request that such rider be attached. The rider, 
as appellant construes it, is wholly different from the rider the agent and the bank 
agreed to attach. It is a complete abrogation of the greater part of the coverage 
of the contract appellant had agreed to give and had given. 

We think it plain that there was no consideration and that the rider fails as an 
agreement. 13 Corpus Juris, 592; Titus v. Whiteside (D. C.) 228 F. 965; Stone v. 
Morrison & Powers (Tex. Com. App.) 298 S. W. 538; Bassi v. Springfield Fire & 
Marine Ins. Co., 57 Cal. App. 707, 208 P. 154; Maine Street & A. P. R. Co. v. Los 
Angeles Traction Co., 129 Cal. 301, 61 P. 937, 938. In the last-cited case it was said: 
“There can be no doubt of the principle contended for by the appellant, that an 
agreement adding to the terms of an existing agreement between the same parties, 
and by which new and onerous terms are imposed upon one of the parties without 
any compensating advantage, requires a consideration to support it.” 

|2] Besides, this modification was effected by a misrepresentation, though innv- 
cently made, so that appellant’s insistence that though by the rider it obtained every- 
thing and appellee nothing, the consideration is to be found in the mutual promises 
contained in the acceptance by the parties of the rider, will not avail it here, for the 
minds of the parties did not meet. There was here no promise for a promise. 
Appellant was proposing one modification; appellant’s agent and appellee had quite 
another in mind. Questions of consideration apart, we think the rider ineffective as 
a modification of the contract, and that the original policy stands unaffected by ir. 

The judgment below was right. It is affirmed. 

Walker, Circuit Judge, dissents. 

On Petition for Rehearing. 

Per Curiam. 

As neither of the judges who concurred in the judgment of the court in the 
ahove numbered and entitled cause is of the opinion that the petition for rehearing 
mene be granted, it is ordered that the said petition be, and the same is hereby, 
denied. 


MASSACHUSETTS BONDING & INS. CO. v. ARIZONA CONCRETE 
CO. No. 3675. 
Supreme Court of Arizona. April 6, 1936. 
56 Pacific Reporter (2d) 188. 


1. INSURANCE. 
Under liability policy requiring insured to give written notice to home office in 
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case of claim against insured and forward all process served on insured which con- 
tained no provision as to effect of failure to follow such provisions, insured, who 
notified insurer at time of claim and successfully defended action based on claim 
without delivering process to insurer whose agent made it known that insurer denicd 
liability, held entitled to recover amount expended in defense of action. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 

Repudiation of liability under liability policy on one claim by third party agaius: 
insured was not imputed to subsequent claim by another party against insured, so as 
to warrant insured in disregarding provisions in policy as to notice to insurer and 
delivery to insurer of process served on insured. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. INSURANCE. 

Failure of insured to give notice within time required by liability policy docs 
not of itself relieve insurer from liability thereon, unless insurer was prejudiced by 
such failure. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 

Under liability policy which required written notice to insurer in case of claim 
against insured and required insured to forward to insurer process served on insured, 
insurer, notified of claim several months after suit was instituted but two months 
before trial was begun, held liable to insured who unsuccessfully defended the action 
where case was in precisely same condition after notice was given as if notice had 
been given immediately on filing of claim against insured. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Superior Court, Maricopa County; G. A. Rodgers, Judge. 

Action by the Arizona Concrete Company against the Massachusetts Bonding & 
Insurance Company. From an adverse judgment, the defendant appeals. 

Affirmed. 


Baker & Whitney and Lawrence L. Howe, all of Phoenix, for appellant. 
W. L. Barnum, of Pheenix, for appellee. 
Lockwoop, Chief Justice. 


Arizona Concrete Company, a corporation, hereinafter called plaintiff, brougiit 
a Suit setting up two causes of action against Massachusetts Bonding & Insurance 
Company, a corporation, hereinafter called defendant, to recover certain sums of 
money which plaintiff claimed were due it under the provisions of a certain public 
liability insurance policy issued by defendant in favor of plaintiff. The case was 
tried to the court, sitting without a jury, and judgment was rendered in favor of 
plaintiff, whereupon this appeal was taken. ; 

In order that we may pass properly upon the issues raised by the assignments of 
error, it is necessary to make a brief statement of the material facts of the case, and 
in doing so, we must, of course, interpret the evidence as strongly as is reasonably 
possible in support of the judgment. Plaintiff was a building contractor, and about 
the Ist of January, 1931, entered into a subcontract with the American Concrete 
Pipe Company, a corporation, hereinafter called the pipe company, for the construc- 
tion of certain water and sewer mains near the city of Phoenix. On the 9th day vf 
January, plaintiff secured from the defendant a contractor's public liability policy 
for the term of one year. This policy contained, among other things, the followin 
clauses : 

“1. To indemnify the assured against loss from the liability imposed by law 
upon the assured for damages on account of bodily injuries and/or death accidentally 
suffered or alleged to have been suffered, during the period of this policy, by any 
person or persons not in the employ of the assured, while at or about the work 07 
the assured described in statement 3 of the schedule, by reason of and during the 
progress of said work at the location set forth in said statement 3. 

“2. To serve the assured, upon notice of such bodily injuries or death, 0) 
investigation thereof or by such negotiation or settlement of any resulting claims as 
may be deemed expedient by the company; and to defend, in the name and on behal: 
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of the assured, suits brought on account of such claims, whether or not they are 
groundless, unless or until the company shall agree to effect settlement thereof. 

“3. To pay, in addition to damages, all expenses incurred by the company for 
investigation, negotiation or defense; all costs taxed against the assured in any 
legal proceeding defended by the company; and all interest accruing after entry of 
judgment on the part of such judgment for which the company is liable. * * * 


“E. Upon the occurrence of an accident, the assured shall give immediate writ- 
ten notice thereof to the Company’s Home Office at Boston, Massachusetts or to its 
duly authorized agent. If any claim is made on account of such accident, the 
assured shall give like notice thereof with full particulars. If thereafter, any suit 
or other proceeding is instituted against the assured to enforce such claim, the 
assured shall immediately forward to the company at its home office every summous 
or other process served upon him. Notice given by or on behalf of the assured to 
any authorized agent of the company within the state in which this policy is issued, 
with particulars sufficient to identify the assured, shall be deemed to be notice to 
the company, it being understood that failure to give any notice required to be given 
by this policy within the time specified therein, shall not invalidate any claim made 
by the assured if it shall be shown not to have been reasonably possible to give such 
notice within the prescribed time and that notice was given as soon as was reasonabiy 
possible.” 

It did not, however, provide any specific penalty for a failure to give the notices 
above provided for. It is admitted that this policy, by its terms, covered the 
Franklin and Orr cases hereinafter referred to. The first cause of action is based 
on the following facts: On the 20th day of May, 1931, one Pearl Franklin notified 
plaintiff that she had received injuries while crossing an excavation made by it in 
pursuance of its contract. Plaintiff immediately notified J. A. Godwin, the agent of 
defendant, from whom it had secured the policy, by telephone of the claim, and on 
the 23d day of May mailed an unregistered notice thereof to him. Immediately 
after receiving this notice, Godwin transmitted the information to B. F. Hunter, 
manager of the Arizona Adjustment Agency, through whom defendant had been in 
the habit of adjusting claims under its policies which originated in and around 
Phenix. The pipe company, the original contractor, carried public liability insurance 
with the Pacific Indemnity Company, and its adjuster, J. A. Rouse, having in some 
manner learned of the accident, looked into the matter, and, among other things, 
gave Hunter a report as to the results of his investigation. Hunter, on the 2d 
of June, sent an employee of his agency, one Frank R. Kleinman, to S. B. Shumway, 
plaintiff's manager, and the question was discussed between Kleinman and Shumway, 
Kleinman claiming and Shumway denying that the latter had during this discussion 
stated the Pacific Indemnity Company, and not defendant, was responsible for any 
damages sustained by Franklin. On the 14th of July, Franklin filed suit against 
plaintiff, service being made on Shumway, who took the summons and complaint to 
his attorney, W. L. Barnum, and told him to take care of the matter. Thereafter, 
and on the 4th of August, Hunter called upon C. M. Vanderford, the president of 
plaintiff, and asked him to sign a statement releasing defendant from any liability, 
Hunter stating, in substance, that the defendant was not liable, but that they desired 
an admission of this fact. from Vanderford so that they could close their files, 
Vanderford refused to sign, stating that he never signed any legal papers without 
consulting his attorney. Hunter again, on the 14th of August, made the same 
request of Vanderford, and received substantially the same reply. Nothing further 
was done as between plaintiff and defendant until the 6th of January, 1932, but in 
the interim plaintiff took all necessary steps to defend the suit of Franklin, ‘and 
proceeded to trial thereon. The result was a mistrial, for reasons not appearing in 
the record, and the case was again set for trial on January 7, 1932. On January 
6th, plaintiff, for the first time, formally demanded, in writing, that defendant defend 
the Franklin case, and delivered to it all the pleadings therein. Defendant denied 
any liability and refused to defend the action on the ground that it had not been 
notified of the accident and suit, as required by the policy. The case went to triz] 
on the next day and resulted in judgment for plaintiff and against Franklin. Thic 
expense incurred by plaintiff in defending the Franklin suit amounted to $770.60, and 
it is admitted by defendant that if it is liable at all, under the circumstances above 
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set forth, this is the correct amount which it should be required to pay as a result 
of the first cause of action. 

The second cause of action is based on a different set of circumstances whici 
may be summarized as follows: On the 17th day of May, 1931, one Nellie Orr 
claimed to have received an injury while crossing certain excavation done by plaintiff 
under its subcontract, at a different place from where the accident was alleged 10 
have occurred to Franklin. So far as the record shows, Orr gave no notice of this 
accident to any person until the 21st day of July, 1931, when she filed suit against 
plaintiff and the pipe company. The summons and complaint were served on the 
same day, and delivered to plaintiff’s attorney, W. L. Barnum. No notice of this 
matter, oral or written, was given to defendant until January 6, 1932, plaintiff pro- 
ceeding to defend the suit through its own attorney and in its own manner. On 
that date it did, however, give written notice of the proceedings to defendant, 
accompanied by all the pleadings in the case, and called upon it to defend. This, 
defendant declined to do, giving the same reason as it had in the Franklin case. At 
that time, the status of the Orr case was that there had been an original, a first and 
second amended complaint filed, and proper answers made on behalf of plaintiif 
herein by its attorney, but the case had not been tried and, as a matter of fact, was 
not tried until some two months later. The result of this trial was a judgment 
against plaintiff which, together with its necessary costs incurred in defending the 
action, amounted to $1,756.24. Defendant does not question that if it is liable at all 
in the Orr case, on this state of facts, this is the correct amount for which judg- 
ment should be rendered against it. Thereafter, this suit was brought for recovery 
of the amount expended by plaintiff as a result of the Franklin and Orr claims, as 
aforesaid. 

The sole defense interposed in this action is that because of the failure of 
plaintiff to give immediate written notice of the claims of Franklin and Orr when 
they were called to its knowledge, and because of its failure to immediately deliver 
to defendant the pleadings of the plaintiffs in these two actions as they were 
received by it, that it was released from any liability on its policy. 

So far as the Franklin case is concerned, the evidence shows that plaintiff first 
learned of the claim on the 21st of May, 1931, and gave defendant notice thereof 
the same day by telephone, and two days later in writing. We must therefore, 
assume that proper notice was given in the first place. It did not, however, deliver 
to plaintiff the original complaint filed on the 14th day of July, nor the supplemental 
pleadings filed some time later, until January 6, 1932, nearly six months after the 
filing of the original complaint. As an excuse for its conduct, it claims that 
defendant, through its agent Hunter, had on the 4th day of August, and later on 
the 14th, in effect notified plaintiff that it disclaimed any liability in the Franklin 
case, and it is the contention of plaintiff that this relieved it from the necessity 
of giving any further notice, and that it was entitled thereafter to defend the 
action - best it could on its own account, and recover from defendant the costs 
thereof. 

So far as the Orr case is concerned, plaintiff does not contend that any notice 
thereof was given as required by the terms of the policy, either immediate or 
within a reasonable time after it had notice of the claim, but it urges (a) that the 
attitude of defendant in regard to the Franklin case, in disclaiming liability 
thereon, carried over to the Orr case, so that it was entitled to defend the latter 
case on the same ground as the Franklin case, and (b) that even if this be not 
true, its notice given on the 6th day of January, under all the circumstances of the 
case, was sufficient to establish liability on the part of défendant. 

|1] There have been many instances where questions as to the effect of failure 
to give notice of an accident, as required by the terms of a public liability policy, 
have come before the courts of the various states. The leading case in Arizona i3 
Watson v. Ocean A. & G. Corp., 28 Ariz. 573, 238 P. 338, 340. In that case the lar: 
guage of the policy in regard to notice was, if anything, even stronger than and 
very similar to that of the policy herein, but, like the present case, there was no 
provision as to the effect of failure to give such notice. Therein we stated as 
follows: 

“Its [defendant’s] real contention, as appears from its brief, is that notice was 
not given of the loss as required by the policy, and therefore, under its terms, no 
liability exists. The policy requires that on the occurrence of an accident plaintiffs 
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must give ‘immediate written notice thereof to the company, with the fullest infor- 

mation obtainable. He shall give like notice with full particulars of any claim 
noid on account of such accident. * * * ’ No written notice was given for 91 
days after the accident, though oral notice thereof was given to Mosshammer 
immediately. Now while ‘immediate notice’ in a clause like this has been construed 
to mean a varying period of time in accordance with the circumstances of the 
case, we do not think any court would go so far as to hold 91 days came within 
the phrase. What, then, was the effect of such failure? 

“Insurance policies are invariably prepared by the insurer, and are therefore 
construed most strongly against it, and especially so when an alleged forfeiture 
for failure on the part of the insured to perform a condition subsequent is con- 
cerned. [Citing authority.] 

“If the failure to give notice as provided for in the policy is expressly made 
a ground of forfeiture, of course the plain language of the contract governs, and 
generally, though not in all jurisdictions, there can be no recovery when giving 
of the notice, in time and manner as specified in the policy, is made a condition 
precedent to liability. [Citing cases.] 

“But, where there is no such express provision in the policy, the failure to 
make proof in the time required thereby merely postpones the time of bringing 
suit, and, if notice and proof are subsequently served, the insured may recover, 
provided, of course, the time specified in the policy within which the action may be 
brought has not expired. [Citing cases.] 

“We have read the insurance policy in question in this case carefully, and can 
find therein no provision which we think brings it within the first rule, and we 
therefore hold the failure to give the notice for 91 days did not of itself bar 
recovery on the policy. 

“The notice of accident and also of suit, as required by the policy, was actually 
given January 9, 1923, and on January 15, defendant in writing repudiated all 
liability under the policy, assigning no reason therefor. This relieved plaintiffs 
from the requirement of complying with any further conditions subsequent, and 
authorized them to settle the suit on the best terms possible, and to recover under 
the terms of the policy, including their reasonable expenses and attorney’s fees, 
notwithstanding the settlement had not been made by or with the approval of 
defendant. [Citing cases.]” 

We are of the opinion that, applying the law above laid down to the facts of 
the Franklin case, plaintiff was entitled to assume that defendant had, on the 4th 
of August, repudiated liability under its policy for that accident, and was, there- 
fore, entitled to proceed with the defense of the case as best it could. 

[2-4] So far as the Orr case is concerned, the circumstances are somewhat 
different. We think the contention of plaintiff that the repudiation of the Franklin 
case should be imputed to the Orr case cannot be sustained. It might well be that 
defendant, while denying the liability for one accident, might have accepted it 
for the other if the latter had been called promptly to its attention, and if this 
were the only point for consideration, we should hold that defendant was not 
liable on the second cause of action. It appears, however, that long before the 
trial of the Orr case, plaintiff did give full notice thereof to the defendant, and 
called upon it to defend the action. We think that the Watson Case, supra, lays 
down the principle that a failure to give notice within the time required does not 
of itself relieve the company issuing a public liability policy from liability thereon, 
unless it appears that it was prejudiced by such failure. When, therefore, notice 
was given it on the 6th day of January, in order to avoid liability on its policy on 
account of the delay in giving notice, it must show affirmatively that it was 
prejudiced thereby. The notice was given in ample time for it to prepare for 
a trial of the case, or to make a compromise settlement thereof, if it desired, for 
the trial was. not held for nearly two months after the notice. The only way in 
which it could have been prejudiced by the delay in notice was by a theory of the 
case having been developed on account of the pleadings of plaintiff herein which 
was not satisfactory to the insurer, or, an inability to make proper and timely 
investigation of the facts. There is nothing in this record to show that either 
situation had arisen. For aught that appears in the record, the case, when notice 
was given to defendant insurer, was in precisely the same condition that it would 
have been had notice been given immediately on the filing of the first complaint. 
Had defendant accepted notice on January 6th, and proceeded with the case, there 





452 The Insurance Law Journal, Vol. 87 [Sept., 1936 


could have been no recovery by plaintiff for its expenses in maintaining the action 
up to that time, but when the former denied any lability on the sole ground of a 
failure of timely notice, without any claim that it had been injured by the delay, 
we think that it was a waiver of any claim that it had been actually damaged by 
such delay. Bonds of this nature should be construed fairly in accordance with 
their terms, and we will not rewrite them for the benefit of either party, but 
neither will we sustain a claim of forfeiture for failure to comply with their 
conditions subsequent, unless the contract itself expressly so provides, or it 
appears affirmatively that such failure has damaged the insurer. 


For the foregoing reasons, the judgment of the superior court is affirmed. 
McAlister and Ross, JJ., concur. 


PRICE v. UNITED PACIFIC CASUALTY INS. CO. 
Supreme Court of Oregon. April 7, 1936. 
56 Pacific Reporter (2d) 116. 

1. INSURANCE. 

Person who brings action upon policy of burglary and theft insurance must 
—— and prove that he possesses insurable interest in property described in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 
2. INSURANCE. 


Insurable interest in property is created only through ownership, rightful 
possession, acquisition of lien, or in a similar manner, and cannot be created 
through contract between insured and insurer, since such contract would be mere 
wagering agreement. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

3. INSURANCE. 


Under burglary policy providing that insurance should apply to property owned 
by insured or by any permanent member of his household, estranged wife of 
insured who had temporarily returned to husband would be entitled to adopt 
indemnity provisions of policy and maintain action in her own name for theft of 
diamond ring from husband’s home. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

4. INSURANCE. 


Under burglary policy providing that insurance should apply to all property 
owned by husband or any permanent member of his household, husband held 
without insurable interest in wife’s diamond ring, and hence not entitled to 
maintain action on policy for theft of ring for his own benefit. 

(For other cases, see Insurance, Dec. Dig. §§ 115[7], 624[1].) 

Department 1. 

Appeal from Circuit Court, Marion County; L. H. McMahan, Judge. 

Action by O. E. Price against the United Pacific Casualty Insurance Company 
on a policy of burglary and theft insurance issued by the defendant February 19, 
1933, protecting the contents of the plaintiff's home for the ensuing year from loss 
by theft and burglary, wherein the complaint averred the theft of a diamond rig 
of the value of $500 from the home within the period covered by the policy. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Randall S. Jones, of Portland (FE. L. McDougal and Lawrence Lister, hoth 
of Portland, on the brief). for appellant. 

W. C. Winslow, of Salem, for respondent. 

RossMAN, Justice. : 

The defendant admits that on February 19, 1933, it executed the policy of 
insurance described in the complaint. The material parts of the policy are: “To 
indemnify the assured for all loss by burglary, robbery, theft or larceny of any of 
the property insured hereunder, from within the premises occupied by the assured 
and as hereinafter defined, committed by a guest or by any domestic servant or 
other employee of the assured or by any person whose property is not covered 
hereby; * * * It is agreed that the insurance * * * shall apply to all such property 
owned by the assured or by any permanent member of the household of the 
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assured who does not pay board or rent, or by a relative of the assured perma- 
nently residing with him, * * * ” 

The policy describes the premises as No. 444 North Cottage street, Salem, 
being the home of the plaintiff. 

The complaint alleged that “there was stolen from said residence * * * one 
diamond ring then and there the personal property of plaintiff's wife who was at 
said time occupying said premises with plaintiff as a member of plaintiff’s house- 
hold.” The answer admitted that the ring was the property of plaintiff’s wife. 
At the time of the purported theft the plaintiff and his wife were estranged. See 
Price v. Price, 149 Or. 499, 41 P.(2d) 450. Mrs. Price, after being absent from 
plaintiff's home for many months, returned June 5, 1933, but left again on July 
25th of the same year. If she later returned, the witnesses did not mention the 
fact. She testified that in June she placed her jewel box containing the ring 
involved in this action in a dresser drawer, and that on July 25th when she left 
she took the jewel box with her. According to her testimony, she opened the box 
while driving away from the house and then discovered that the ring was not m 
the box. She swore that she had seen no evidence about the jewel box, the dresser, 
or the room that indicated “that things had been disturbed.” She was asked, 
“And you don’t know what became of it?” to which she replied, “No, sir.” 

From the time that Mrs. Price returned June 5th until she left July 25th there 
had resided in the home besides herself and Mr. Price the latter’s two sons, Jack 
and Stanley, and a servant. It is clear from Mrs. Price’s testimony that she did 
not believe that the ring had been stolen by some one who had unlawfully entered 
the home. When asked whether she looked for any evidence of an unlawful 
entry or of evidence that the dresser had been disturbed, she replied: “I never 
thought to look for any evidence when there was nothing to indicate it.” She did 
not notify the police of the disappearance. When asked, “Why didn’t you notify 
the police?” she. replied, “Well, I thought it might turn up * * * well, I thought 
it might turn up eventually. I didn’t feel that it was probably—exactly, taken away 
from the home. * * * It had disappeared, but as far as a burglar was concerned, 
I didn’t just feel a burglar had come in and taken it or they would have taken all 
the jewelry. * * * T didn’t think a burglar had come in and taken it.” 

The first assignment of error presents the issue whether the plaintiff had an 
insurable interest in the ring which entitled him to maintain this action. 

It will be observed that the sole plaintiff is Mr. Price. His wife did not join 
him in bringing this action. He seeks to recover the value of the ring for his 
own purse. We quote from the complaint: “Plaintiff has been and is damaged 
in the sum of $500.00.” There is no averment in the complaint that the action 
was instituted on behalf of the wife. It seems fair to infer from the averments 
of the complaint that the wife did not request the plaintiff to institute this action. 
Tt will be recalled that she discovered the disappearance on July 25, 1933. The 
complaint alleges: “Plaintiff herein did not learn of said larceny or burglary until 
December, 1933.” 

[1] This court has many times held that one who brings an action upon a policy 
of insurance must allege and prove that he possesses an insurable interest in the 
property described in the policy. It is unnecessary to cite the decisions. The same 
principle applies to actions upon policies of burglary and theft insurance. O’Neill 
v. Queen Insurance Co., 230 Mass. 269, 119 N. E. 678; Windsor Mfg. Co. v. Globe 
& Rutgers Insurance Co., 277 Pa. 374, 121 A. 328; Pearlman v. Metropolitan Surety 
Co., 127 App. Div. 539, 111 N. Y. S. 882; Hirsch v. City of New York Insurance 
Co., 218 Mo. App. 673, 267 S. W. 51. 


In Oatman v. Bankers’ Fire Relief Ass’n, 66 Or. 388, 133 P. 1183, 1185, 134 P. 
1033, which involved a policy of fire insurance upon both real and personal property, 
the decision of this court states: “In this state a husband has no insurable interest 
in his wife’s property.” 

Some courts have recognized an insurable interest in the hushand in his wife’s 
personal property, such as household furniture, where the two are in possession and 
enjoyment of the personalty, since he thereby derives an advantage from the prop- 
erty and will sustain a loss if it is destroyed or stolen. 26 C. J., Fire Insurance, p. 
35, § 21, and annotation, 68 A. L. R. 368. But the plaintiff does not contend that he 
had any beneficial interest in this ring. It was not in his possession, and its destruc- 
tion or theft would not terminate any advantage which he had enjoyed previously. 





454 The Insurance Law Journal, Vol. 87 [Sept., 1936 


(2) The plaintiff seems to believe that an insurable interest in the property of 
another can be created through a contract affected between the insured and th: 
insurer. That, however, is not the law. Such a contract would be a mere wagering 


agreement. An insurable interest is created only through ownership, rightful pos- 
session, acquisition of a lien, etc. 


Manifestly, the policy was intended for the protection, not only of Mr. Price, 
but of others. The others are “any permanent member of the household of the 
assured who * * *” Since the contracting parties could not foresee at the time 
the policy was written who might become permanent members of the household, 
they described these additional assureds by using the language just quoted. Those 
who later may acquire an insurable interest and whose present identities are unknown 
are often described in a manner similar to the above general clause of this policy. 
For instance, not infrequently warehousemen obtain policies, not only for their own 
protection, but also for the benefit of others storing property in their premises. 
Marine insurance policies not infrequently name the carrier as the assured and then 
provide protection “on account of whom it may concern.” Likewise, a policy of 
insurance, besides naming an individual as the assured, may also protect the interest 
of any one whose property is held in trust by the assured. Policies frequently pro- 
vide protection for the owner and an undisclosed mortgagee as his interest may 
appear. In such instances, it is generally held that not only may the assured main- 
tain an action to recover his loss, but all other individuals who fall within the general 
classification may also maintain actions in their individual names and recover the 
losses which they have sustained. 14 R. C. L., Insurance, p. 1427, §§ 586 and 587; 
Richards on the Law of Insurance (4th ed.), § 499; Exton & Co. v. Home Fire & 
Marine Insurance Co., 249 N. Y. 258, 164 N. E. 43, 61 A. L. R. 718; and especially 
the annotation in the volume last cited. 


In Smolensky v. Massachusetts Bonding & Ins. Co., 120 Misc. 346, 198 N. Y. S. 
376, where the provisions of the policy designating the parties protected by its 
covenants were the same as those now before us, the “complaint alleged that the 
plaintiff is the wife of the assured, that the property stolen was hers, that it was i 
the building in question, and that she has complied with all of the provisions of the 
policy.” The court held that she was the proper party plaintiff and sustained a 
judgment in her favor. In Distad v. AStna Casualty & Surety Co., 252 Ky. 326, 67 
$.W.(2d) 24, 26, the provisions of the policy describing those protected were the 
same as those now before us. The husband was designated as “the Assured.” He 
and his wife were the plaintiffs, but the complaint alleged that the wife was the 
owner of the property which was stolen. We now quote from the decision: “Mr. 
and Mrs. Distad were the plaintiffs in the action. He testified first, and then she was 
offered as a witness. By subsection 3 of section 606 of the Civil Code of Practice 
no person shall testify for himself in chief in an ordinary action after introducing 
other testimony for himself in chief. Mrs. Distad, under the pleadings and admitted 
facts, was the real plaintiff in the action. She was the only person entitled to a 
recovery, and, while her husband was properly joined as plaintiff, as the contract 
was made with him, she, being the real plaintiff, should be introduced first, in chiet, 
before any other witness in chief.” 

In Krickl v. Ocean Accident & Guarantee Corporation, 82 Misc. 404, 143 N. Y. S. 
750, the court held that the husband was the proper party plaintiff, although the 
stolen property belonged to his wife, stating, “the terms of the policy justified this 
ruling.” Neither the terms of the policy nor the averments of the complaint are 
disclosed by the decision. In Fleischer v. Maryland Casualty Co., 108 Pa. Super. 
461, 164 A. 824, a similar result was reached. In Lewis v. Continental Casualty Co., 
135 Or. 170, 295 P. 450, we sustained a judgment in favor of the husband, although 
the stolen property belonged to his wife. The complaint rendered it reasonably 
certain that the action was instituted for the benefit of the wife, and the latter test- 
fied in support of the action, thereby, through her acquiescence, ratifying her hus- 
band’s action instituting the action. The defendant did not contest the husband's 


right to maintain the action, but merely denied his averment that the propery had 
been stolen. 


[3] It is our belief that Mrs. Price could have adopted the indemnity provisions 
of the policy which her husband had procured for her and all others described in the 
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general clause defining the beneficiaries, and, further, that she could have maintained 
an action in her own name if she believed that the defendant was liable. 

[4] It follows from the above that, in our opinion, the complaint does not allege 
a cause of action in favor of Mr. Price, and that the evidence does not disclose one 
in his favor. He was not the owner of the ring, and had no insurable interest in it. 
Neither his complaint, the evidence, nor his brief contains any indication that this 
action is being maintained for the benefit of Mrs. Price, the owner of the ring. 
The parties are estranged, and it is evident that the plaintiff seeks his own enrich- 
ment and not Mrs. Price’s indemnity. It is obvious from Mrs. Price’s testimony 
that she does not believe a loss has occurred for which the defendant is liable. 
Hence she could not have maintained an action against the defendant for her own 
avail. 

Being of the above opinion, it follows that the judgment of the circuit court 
must be reversed. 

Campbell, C. J., and Kelly and Rand, JJ., concur. 





